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NationalȱFootballȱLeagueȱManagementȱCouncilȱetȱal.ȱv.ȱNationalȱFootballȱLeagueȱPlayersȱAssociationȱetȱal.

In the1

United States Court of Appeals2

for the Second Circuit3

________4

AugustȱTerm,ȱ20155

No.ȱ15Ȭ2801ȱ(L),ȱNo.ȱ15Ȭ2805ȱ(CON)6

NATIONALȱFOOTBALLȱLEAGUEȱMANAGEMENTȱCOUNCIL,7

PlaintiffȬCounterȬDefendantȬAppellant,8

and9

NATIONALȱFOOTBALLȱLEAGUE,10

DefendantȬAppellant,11

v.12

NATIONALȱFOOTBALLȱLEAGUEȱPLAYERSȱASSOCIATION,ȱonȱitsȱown13

behalfȱandȱonȱbehalfȱofȱTomȱBrady,14

DefendantȬCounterȬClaimantȬAppellee,15

and16

TOMȱBRADY,17

CounterȬClaimantȬAppellee.*18

________19

AppealȱfromȱtheȱUnitedȱStatesȱDistrictȱCourt20

forȱtheȱSouthernȱDistrictȱofȱNewȱYork.21

Nos.ȱ15Ȭ5916,ȱ15Ȭ1982ȱ(RMB)ȱȰȱRichardȱM.ȱBerman,ȱJudge.22

________23

*ȱTheȱClerkȱofȱCourtȱisȱdirectedȱtoȱamendȱtheȱcaptionȱasȱsetȱforthȱabove.
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Argued:ȱMarchȱ3,ȱ20161

Decided:ȱAprilȱ25,ȱ20162

________3

Before:ȱKATZMANN,ȱChiefȱJudge,ȱPARKERȱandȱCHIN,ȱCircuitȱJudges.4

________5

AppealȱfromȱaȱjudgmentȱofȱtheȱUnitedȱStatesȱDistrictȱCourtȱfor6

theȱ Southernȱ Districtȱ ofȱ Newȱ Yorkȱ (Richardȱ M.ȱ Berman,ȱ Judge).ȱ7

Followingȱanȱinvestigation,ȱtheȱNationalȱFootballȱLeagueȱimposedȱa8

fourȬgameȱ suspensionȱ onȱNewȱ Englandȱ Patriotsȱ quarterbackȱ Tom9

Brady.ȱ ȱTheȱsuspensionȱwasȱbasedȱonȱaȱfindingȱthatȱheȱparticipated10

inȱ aȱ schemeȱ toȱ deflateȱ footballsȱ usedȱ duringȱ theȱ 2015ȱ American11

FootballȱConferenceȱChampionshipȱGameȱ toȱ aȱ pressureȱ belowȱ the12

permissibleȱ range.ȱ ȱ Bradyȱ requestedȱ arbitrationȱ andȱ League13

Commissionerȱ Rogerȱ Goodell,ȱ servingȱ asȱ arbitrator,ȱ enteredȱ an14

awardȱconfirmingȱtheȱdiscipline.ȱȱTheȱpartiesȱsoughtȱjudicialȱreview15

andȱ theȱdistrictȱ courtȱvacatedȱ theȱawardȱbasedȱuponȱ itsȱ findingȱof16

fundamentalȱ unfairnessȱ andȱ lackȱ ofȱ notice.ȱ ȱ Theȱ Leagueȱ has17

appealed.18

Weȱholdȱ thatȱ theȱCommissionerȱproperlyȱexercisedȱhisȱbroad19

discretionȱ underȱ theȱ collectiveȱ bargainingȱ agreementȱ andȱ thatȱ his20

proceduralȱ rulingsȱwereȱproperlyȱgroundedȱ inȱ thatȱagreementȱand21

didȱ notȱ depriveȱ Bradyȱ ofȱ fundamentalȱ fairness.ȱ ȱAccordingly,ȱwe22

REVERSEȱ theȱ judgmentȱ ofȱ theȱ districtȱ courtȱ andȱ REMANDȱwith23

instructionsȱtoȱconfirmȱtheȱaward.24

ChiefȱJudgeȱKatzmannȱdissentsȱinȱaȱseparateȱopinion.25

________26

PAULȱD.ȱ CLEMENTȱ (Erinȱ E.ȱMurphy,ȱMichaelȱH.27

McGinley,ȱ onȱ theȱ brief),ȱ Bancroftȱ PLLC,28

Washington,ȱD.C.;ȱDanielȱL.ȱNash,ȱPratikȱA.ȱShah,29
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StaceyȱR.ȱEisenstein,ȱGregoryȱW.ȱKnoppȱ&ȱJames1

E.ȱTysse,ȱAkinȱGumpȱStraussȱHauerȱ&ȱFeldȱLLP,2

Washington,ȱD.C.,ȱonȱtheȱbrief,ȱforȱPlaintiffȬCounterȬ3

DefendantȬAppellantȱandȱDefendantȬAppellant.4

JEFFREYȱ L.ȱ KESSLERȱ (Davidȱ L.ȱ Greenspan,ȱ onȱ the5

brief),ȱWinstonȱ &ȱ Strawnȱ LLP,ȱ Newȱ York,ȱ NY;6

Steffenȱ N.ȱ Johnson,ȱ Winstonȱ &ȱ Strawnȱ LLP,7

Washington,ȱ D.C.,ȱ onȱ theȱ brief;ȱ Andrewȱ S.8

Tulumello,ȱ Gibson,ȱ Dunnȱ &ȱ Crutcher,9

Washington,ȱ D.C.,ȱ onȱ theȱ brief,ȱ forȱ DefendantȬ10

CounterȬClaimantȬAppelleeȱ andȱ CounterȬClaimantȬ11

Appellee.12

________13

BARRINGTONȱD.ȱPARKER,ȱCircuitȱJudge:14

Thisȱ caseȱ involvesȱ anȱ arbitrationȱ arisingȱ fromȱNewȱEngland15

Patriotsȱ quarterbackȱ Tomȱ Brady’sȱ involvementȱ inȱ aȱ schemeȱ to16

deflateȱfootballsȱusedȱduringȱtheȱ2015ȱAmericanȱFootballȱConference17

Championshipȱ Gameȱ toȱ aȱ pressureȱ belowȱ theȱ permissibleȱ range.ȱ18

Followingȱ anȱ investigation,ȱ theȱ NFLȱ suspendedȱ Bradyȱ forȱ four19

games.ȱ ȱ Bradyȱ requestedȱ arbitrationȱ andȱ Leagueȱ Commissioner20

RogerȱGoodell,ȱ servingȱ asȱ arbitrator,ȱ enteredȱ anȱ awardȱ confirming21

theȱ discipline.ȱ ȱ Theȱ partiesȱ soughtȱ judicialȱ reviewȱ andȱ theȱ district22

courtȱvacatedȱtheȱaward,ȱreasoningȱthatȱBradyȱlackedȱnoticeȱthatȱhis23

conductȱwasȱprohibitedȱandȱpunishableȱbyȱsuspension,ȱandȱthatȱthe24

mannerȱ inȱwhichȱ theȱproceedingsȱwereȱconductedȱdeprivedȱhimȱof25

fundamentalȱ fairness.ȱ ȱ Theȱ Leagueȱ hasȱ appealedȱ andȱ weȱ now26

reverse.27

Theȱ basicȱ principleȱ drivingȱ bothȱ ourȱ analysisȱ andȱ our28

conclusionȱ isȱ wellȱ established:ȱ aȱ federalȱ court’sȱ reviewȱ ofȱ labor29

arbitrationȱ awardsȱ isȱ narrowlyȱ circumscribedȱ andȱ highly30

deferential—indeed,ȱ amongȱ theȱmostȱ deferentialȱ inȱ theȱ law.ȱ ȱOur31
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roleȱisȱnotȱtoȱdetermineȱforȱourselvesȱwhetherȱBradyȱparticipatedȱin1

aȱschemeȱtoȱdeflateȱfootballsȱorȱwhetherȱtheȱsuspensionȱimposedȱby2

theȱCommissionerȱshouldȱhaveȱbeenȱ forȱ threeȱgamesȱorȱ fiveȱgames3

orȱ noneȱ atȱ all.ȱ ȱNorȱ isȱ itȱ ourȱ roleȱ toȱ secondȬguessȱ theȱ arbitrator’s4

proceduralȱ rulings.ȱ ȱ Ourȱ obligationȱ isȱ limitedȱ toȱ determiningȱ5

whetherȱ theȱ arbitrationȱproceedingsȱ andȱ awardȱmetȱ theȱminimum6

legalȱstandardsȱestablishedȱbyȱtheȱLaborȱManagementȱRelationsȱAct,7

29ȱU.S.C.ȱ§ȱ141ȱ etȱ seq.ȱ (theȱ“LMRA”).ȱ ȱWeȱmustȱsimplyȱensureȱ that8

theȱ arbitratorȱ wasȱ “evenȱ arguablyȱ construingȱ orȱ applyingȱ the9

contractȱandȱactingȱwithinȱ theȱ scopeȱofȱhisȱauthority”ȱandȱdidȱnot10

“ignoreȱ theȱplainȱ languageȱofȱ theȱcontract.”ȱ ȱUnitedȱPaperworksȱ Int’l11

Unionȱv.ȱMisco,ȱ Inc.,ȱ484ȱU.S.ȱ29,ȱ38ȱ (1987).ȱ ȱTheseȱstandardsȱdoȱnot12

requireȱ perfectionȱ inȱ arbitrationȱ awards.ȱ ȱRather,ȱ theyȱ dictateȱ that13

evenȱ ifȱ anȱ arbitratorȱmakesȱmistakesȱ ofȱ factȱ orȱ law,ȱweȱmayȱ not14

disturbȱ anȱ awardȱ soȱ longȱ asȱ heȱ actedȱ withinȱ theȱ boundsȱ ofȱ his15

bargainedȬforȱauthority.ȱȱ16

Here,ȱthatȱauthorityȱwasȱespeciallyȱbroad.ȱȱTheȱCommissioner17

wasȱ authorizedȱ toȱ imposeȱ disciplineȱ for,ȱ amongȱ otherȱ things,18

“conductȱdetrimentalȱtoȱtheȱintegrityȱof,ȱorȱpublicȱconfidence,ȱinȱthe19

gameȱ ofȱ professionalȱ football.”ȱ ȱ Inȱ theirȱ collectiveȱ bargaining20

agreement,ȱ theȱ playersȱ andȱ theȱ Leagueȱ mutuallyȱ decidedȱ many21

yearsȱ agoȱ thatȱ theȱ Commissionerȱ shouldȱ investigateȱ possibleȱ rule22

violations,ȱshouldȱimposeȱappropriateȱsanctions,ȱandȱmayȱpresideȱat23

arbitrationsȱ challengingȱ hisȱ discipline.ȱ ȱ Althoughȱ thisȱ tripartite24

regimeȱ mayȱ appearȱ somewhatȱ unorthodox,ȱ itȱ isȱ theȱ regime25

bargainedȱ forȱ andȱ agreedȱuponȱbyȱ theȱparties,ȱwhichȱweȱ canȱonly26

presumeȱtheyȱdeterminedȱwasȱmutuallyȱsatisfactory.ȱȱ27

Givenȱthisȱsubstantialȱdeference,ȱweȱconcludeȱthatȱthisȱcaseȱis28

notȱ anȱ exceptionalȱ oneȱ thatȱwarrantsȱ vacatur.ȱ ȱOurȱ reviewȱ ofȱ the29

recordȱ yieldsȱ theȱ firmȱ conclusionȱ thatȱ theȱCommissionerȱ properly30

exercisedȱhisȱbroadȱdiscretionȱ toȱ resolveȱanȱ intramuralȱcontroversy31

betweenȱ theȱLeagueȱ andȱ aȱplayer.ȱ ȱAccordingly,ȱweȱREVERSEȱ the32
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judgmentȱ ofȱ theȱ districtȱ courtȱ andȱ REMANDȱwithȱ instructionsȱ to1

confirmȱtheȱaward.1ȱ2

BACKGROUND3

Onȱ Januaryȱ 18,ȱ 2015,ȱ theȱ Newȱ Englandȱ Patriotsȱ andȱ the4

Indianapolisȱ Coltsȱ playedȱ inȱ theȱ Americanȱ Footballȱ Conferenceȱ5

ChampionshipȱGameȱatȱtheȱPatriots’ȱhomeȱstadiumȱ inȱFoxborough,6

Massachusettsȱ toȱ determineȱwhichȱ teamȱwouldȱ advanceȱ toȱ Super7

BowlȱXLIX.ȱ ȱDuringȱ theȱ secondȱ quarter,ȱColtsȱ linebackerȱD’Qwell8

JacksonȱinterceptedȱaȱpassȱthrownȱbyȱBradyȱandȱtookȱtheȱballȱtoȱthe9

sideline,ȱsuspectingȱitȱmightȱbeȱinflatedȱbelowȱtheȱallowedȱminimum10

pressureȱofȱ12.5ȱpoundsȱperȱsquareȱ inch.ȱ ȱAfterȱconfirmingȱthatȱthe11

ballȱwasȱ underinflated,ȱColtsȱ personnelȱ informedȱ Leagueȱ officials,12

whoȱdecidedȱ toȱ testȱallȱofȱ theȱgameȱballsȱatȱhalftime.ȱ ȱElevenȱother13

PatriotsȱballsȱandȱfourȱColtsȱballsȱwereȱtestedȱusingȱtwoȱairȱgauges,14

oneȱofȱwhichȱhadȱbeenȱusedȱbeforeȱtheȱgameȱtoȱensureȱthatȱtheȱballs15

wereȱinflatedȱwithinȱtheȱpermissibleȱrangeȱofȱ12.5ȱtoȱ13.5ȱpsi.ȱȱWhile16

eachȱofȱtheȱfourȱColtsȱballsȱtestedȱwithinȱtheȱpermissibleȱrangeȱonȱat17

leastȱ oneȱ ofȱ theȱ gauges,ȱ allȱ elevenȱ ofȱ theȱ Patriotsȱ ballsȱmeasured18

belowȱ12.5ȱpsiȱonȱboth.19

OnȱJanuaryȱ23,ȱtheȱNationalȱFootballȱLeagueȱannouncedȱthatȱit20

hadȱretainedȱTheodoreȱV.ȱWells,ȱJr.,ȱEsq.,ȱandȱtheȱ lawȱfirmȱofȱPaul,21

Weiss,ȱ Rifkind,ȱWhartonȱ &ȱ Garrisonȱ toȱ conductȱ anȱ independent22

investigationȱ intoȱwhetherȱ thereȱhadȱbeenȱ improperȱballȱ tampering23

beforeȱorȱduringȱtheȱgame.ȱ ȱThatȱ investigationȱculminatedȱ inȱaȱ139Ȭ24

pageȱreportȱreleasedȱonȱMayȱ6,ȱwhichȱconcludedȱ thatȱ itȱwasȱ“more25

probableȱ thanȱ not”ȱ thatȱ twoȱ Patriotsȱ equipmentȱ officials—Jim26

McNallyȱ andȱ Johnȱ Jastremski—hadȱ “participatedȱ inȱ aȱ deliberate27

1ȱWeȱaffirmȱtheȱdistrictȱcourt’sȱdenialȱofȱMichelleȱMcGuirk’sȱmotionȱtoȱintervene,ȱNo.
1:15ȬcvȬ05916ȬRMBȬJCF,ȱECFȱNo.ȱ90,ȱinȱaȱsummaryȱorderȱfiledȱsimultaneouslyȱwithȱthis
Opinion.ȱȱBelowȱandȱonȱappeal,ȱMcGuirkȱoffersȱnoȱexplanationȱofȱherȱrightȱorȱneedȱto
intervene,ȱbeyondȱaȱdesireȱtoȱpreventȱ“fraud”ȱonȱtheȱcourt.ȱȱTheȱrelevantȱFederalȱRules
ofȱCivilȱandȱAppellateȱProcedureȱdoȱnotȱpermitȱpartiesȱwithȱaȱmereȱacademicȱinterest
inȱaȱlitigationȱtoȱinsertȱthemselvesȱintoȱtheȱdispute.
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effortȱ toȱ releaseȱ airȱ fromȱ Patriotsȱ gameȱ ballsȱ afterȱ theȱ ballsȱwere1

examinedȱbyȱtheȱreferee.”ȱȱJointȱApp.ȱatȱ97.2ȱȱSpecifically,ȱtheȱReport2

foundȱ thatȱMcNallyȱhadȱremovedȱ theȱgameȱballsȱ fromȱ theȱOfficials3

Lockerȱ Roomȱ shortlyȱ beforeȱ theȱ game,ȱ inȱ violationȱ ofȱ standard4

protocol,ȱ andȱ takenȱ themȱ toȱ aȱ singleȬtoiletȱ bathroom,ȱ whereȱ he5

lockedȱ theȱdoorȱ andȱusedȱ aȱneedleȱ toȱdeflateȱ theȱPatriotsȱ footballs6

beforeȱbringingȱthemȱtoȱtheȱplayingȱfield.ȱȱ7

Inȱadditionȱtoȱvideotapeȱevidenceȱandȱwitnessȱinterviews,ȱthe8

investigationȱ teamȱ examinedȱ textȱ messagesȱ exchangedȱ between9

McNallyȱ andȱ Jastremskiȱ inȱ theȱ monthsȱ leadingȱ upȱ toȱ theȱ AFC10

ChampionshipȱGame.ȱ ȱ Inȱ theȱmessages,ȱ theȱ twoȱdiscussedȱBrady’s11

statedȱpreferenceȱforȱlessȬinflatedȱfootballs.ȱȱMcNallyȱalsoȱreferredȱto12

himselfȱ asȱ “theȱ deflator”ȱ andȱ quippedȱ thatȱ heȱwasȱ “notȱ goingȱ to13

espnȱ .ȱ .ȱ .ȱ yet,”ȱ andȱ Jastremskiȱ agreedȱ toȱ provideȱMcNallyȱwithȱ a14

“needle”ȱ inȱ exchangeȱ forȱ “cash,”ȱ “newkicks,”ȱ andȱ memorabilia15

autographedȱbyȱBrady.ȱȱJointȱApp.ȱatȱ99–102.ȱȱTheȱReportȱalsoȱrelied16

onȱ aȱ scientificȱ studyȱ conductedȱ byȱ Exponent,ȱ anȱ engineeringȱ and17

scientificȱconsultingȱfirm,ȱwhichȱfoundȱthatȱtheȱunderinflationȱcould18

notȱ“beȱexplainedȱ completelyȱbyȱbasicȱ scientificȱprinciples,ȱ suchȱas19

theȱ IdealȱGasȱLaw,”ȱparticularlyȱ sinceȱ theȱ averageȱpressureȱ ofȱ the20

Patriotsȱ ballsȱwasȱ significantlyȱ lowerȱ thanȱ thatȱ ofȱ theȱ Coltsȱ balls.ȱ21

JointȱApp.ȱatȱ104–08.ȱȱExponentȱfurtherȱconcludedȱthatȱaȱreasonably22

experiencedȱ individualȱ couldȱ deflateȱ thirteenȱ footballsȱ usingȱ a23

needleȱ inȱwellȱunderȱ theȱ amountȱofȱ timeȱ thatȱMcNallyȱwasȱ inȱ the24

bathroom.325

Theȱ investigationȱalsoȱexaminedȱBrady’sȱpotentialȱ roleȱ inȱ the26

deflationȱ scheme.ȱ ȱAlthoughȱ theȱ evidenceȱ ofȱ hisȱ involvementȱwas27

“lessȱdirect”ȱthanȱthatȱofȱMcNally’sȱorȱJastremski’s,ȱtheȱWellsȱReport28

concludedȱthatȱitȱwasȱ“moreȱprobableȱthanȱnot”ȱthatȱBradyȱhadȱbeen29

2ȱTheȱReportȱassessedȱtheȱevidenceȱunderȱtheȱ“moreȱprobableȱthanȱnot”ȱstandard,
whichȱappliesȱtoȱviolationsȱofȱthisȱkind.
3ȱTheȱWellsȱReportȱconcludedȱthatȱtheȱevidenceȱdidȱnotȱestablishȱthatȱanyȱotherȱPatriots
personnelȱparticipatedȱinȱorȱhadȱknowledgeȱofȱtheseȱactions.
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“atȱ leastȱgenerallyȱaware”ȱofȱMcNallyȱandȱJastremski’sȱactions,ȱand1

thatȱitȱwasȱ“unlikelyȱthatȱanȱequipmentȱassistantȱandȱaȱlockerȱroom2

attendantȱwouldȱdeflateȱgameȱballsȱwithoutȱBrady’s”ȱ“knowledge,”3

“approval,”ȱ “awareness,”ȱ andȱ “consent.”ȱ ȱ Jointȱ App.ȱ atȱ 112,ȱ 114.ȱ4

Amongȱ otherȱ things,ȱ theȱ Reportȱ citedȱ aȱ textȱ messageȱ exchange5

betweenȱ McNallyȱ andȱ Jastremskiȱ inȱ whichȱ McNallyȱ complained6

aboutȱ Bradyȱ andȱ threatenedȱ toȱ overinflateȱ theȱ gameȱ balls,ȱ and7

Jastremskiȱ repliedȱ thatȱ heȱ hadȱ “[t]alkedȱ toȱ [Tom]ȱ lastȱ night”ȱ and8

“[Tom]ȱ actuallyȱ broughtȱ youȱ upȱ andȱ saidȱ youȱmustȱ haveȱ aȱ lotȱ of9

stressȱtryingȱtoȱgetȱthemȱdone.”ȱȱJointȱApp.ȱatȱ112.ȱȱTheȱinvestigators10

alsoȱ observedȱ thatȱ Bradyȱ wasȱ aȱ “constantȱ referenceȱ point”ȱ in11

McNallyȱandȱ Jastremski’sȱdiscussionsȱaboutȱ theȱscheme,ȱ JointȱApp.12

atȱ112,ȱhadȱpubliclyȱstatedȱhisȱpreferenceȱforȱlessȬinflatedȱfootballsȱin13

theȱpast,ȱandȱhadȱbeenȱ“personallyȱinvolvedȱinȱ[a]ȱ2006ȱruleȱchange14

thatȱallowedȱvisitingȱteamsȱtoȱprepareȱgameȱballsȱinȱaccordanceȱwith15

theȱpreferencesȱofȱtheirȱquarterbacks,”ȱJointȱApp.ȱatȱ114.ȱ16

Significantly,ȱ theȱReportȱalsoȱ foundȱ that,ȱafterȱmoreȱ thanȱ six17

monthsȱ ofȱ notȱ communicatingȱ byȱ phoneȱ orȱ message,ȱ Bradyȱ and18

Jastremskiȱ spokeȱ onȱ theȱ phoneȱ forȱ approximatelyȱ 25ȱminutesȱ on19

Januaryȱ19,ȱtheȱdayȱtheȱinvestigationȱwasȱannounced.ȱȱThisȱunusual20

patternȱofȱcommunicationȱcontinuedȱoverȱtheȱnextȱtwoȱdays.ȱȱBrady21

hadȱalsoȱ takenȱ theȱ“unprecedentedȱ step”ȱonȱ Januaryȱ19ȱofȱ inviting22

Jastremskiȱtoȱtheȱquarterbackȱroom,ȱandȱhadȱsentȱJastremskiȱseveral23

textȱmessagesȱ thatȱdayȱ thatȱwereȱapparentlyȱdesignedȱ toȱcalmȱhim.ȱ24

Theȱ Reportȱ addedȱ thatȱ theȱ investigationȱ hadȱ beenȱ impairedȱ by25

Brady’sȱ refusalȱ “toȱ makeȱ availableȱ anyȱ documentsȱ orȱ electronic26

informationȱ(includingȱtextȱmessagesȱandȱemails),”ȱnotwithstanding27

anȱofferȱbyȱ theȱ investigatorsȱ toȱallowȱBrady’sȱcounselȱ toȱscreenȱ the28

production.ȱȱJointȱApp.ȱatȱ116.29

Inȱaȱ letterȱdatedȱMayȱ11,ȱ2015,ȱNFLȱExecutiveȱViceȱPresident30

TroyȱVincent,ȱSr.,ȱnotifiedȱBradyȱthatȱGoodellȱhadȱauthorizedȱaȱfourȬ31

gameȱ suspensionȱ ofȱ himȱ pursuantȱ toȱ Articleȱ 46ȱ ofȱ theȱ Collective32

Bargainingȱ Agreementȱ betweenȱ theȱ Leagueȱ andȱ theȱ NFLȱ Players33
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Associationȱ (theȱ “Association”ȱ orȱ theȱ “NFLPA”)ȱ forȱ engagingȱ in1

“conductȱdetrimentalȱtoȱtheȱintegrityȱofȱandȱpublicȱconfidenceȱinȱthe2

gameȱofȱprofessionalȱfootball.”ȱȱJointȱApp.ȱatȱ329.4ȱȱTheȱdisciplinary3

letterȱ citedȱ theȱ Wellsȱ Report’sȱ conclusionsȱ regardingȱ Brady’s4

awarenessȱandȱknowledgeȱofȱ theȱ scheme,ȱasȱwellȱasȱhisȱ“failureȱ to5

cooperateȱ fullyȱ andȱ candidlyȱwithȱ theȱ investigation,ȱ includingȱ by6

refusingȱ toȱproduceȱanyȱ relevantȱelectronicȱevidenceȱ (emails,ȱ texts,7

etc.)ȱ despiteȱ beingȱ offeredȱ extraordinaryȱ safeguardsȱ byȱ the8

investigatorsȱtoȱprotectȱunrelatedȱpersonalȱinformation.”ȱȱJointȱApp.9

atȱ329.10

Brady,ȱ throughȱ theȱAssociation,ȱ filedȱ aȱ timelyȱ appealȱ ofȱ the11

suspension,ȱ andȱ theȱ Commissionerȱ exercisedȱ hisȱ discretionȱ under12

theȱCBAȱ toȱserveȱasȱ theȱhearingȱofficer.ȱ ȱTheȱAssociationȱsoughtȱ to13

challengeȱ theȱ factualȱ conclusionsȱ ofȱ theȱ Wellsȱ Report,ȱ andȱ also14

arguedȱ thatȱ theȱ Commissionerȱ hadȱ improperlyȱ delegatedȱ his15

authorityȱ toȱ disciplineȱ playersȱ pursuantȱ toȱ theȱCBA.ȱ ȱ Priorȱ toȱ the16

hearing,ȱtheȱAssociationȱfiledȱseveralȱmotions,ȱincludingȱaȱmotionȱto17

recuseȱ theȱCommissioner,ȱaȱmotionȱ toȱ compelȱNFLȱExecutiveȱVice18

Presidentȱ andȱ Generalȱ Counselȱ Jeffȱ Pashȱ toȱ testifyȱ regardingȱ his19

involvementȱinȱtheȱpreparationȱofȱtheȱWellsȱReport,ȱandȱaȱmotionȱto20

compelȱtheȱproductionȱofȱPaul,ȱWeiss’sȱinternalȱinvestigationȱnotes.ȱȱ21

4ȱArticleȱ46,ȱSectionȱ1(a),ȱreads,ȱinȱfull:

Allȱdisputesȱ involvingȱ aȱ fineȱ orȱ suspensionȱ imposedȱuponȱ a
playerȱ forȱ conductȱ onȱ theȱ playingȱ fieldȱ (otherȱ thanȱ asȱ describedȱ in
Subsectionȱ(b)ȱbelow)ȱorȱinvolvingȱactionȱtakenȱagainstȱaȱplayerȱbyȱthe
Commissionerȱ forȱ conductȱ detrimentalȱ toȱ theȱ integrityȱ of,ȱ orȱ public
confidenceȱ in,ȱ theȱ gameȱ ofȱ professionalȱ football,ȱ willȱ beȱ processed
exclusivelyȱasȱ follows:ȱ theȱCommissionerȱwillȱpromptlyȱ sendȱwritten
noticeȱofȱhisȱactionȱtoȱtheȱplayer,ȱwithȱaȱcopyȱtoȱtheȱNFLPA.ȱȱWithinȱthree
(3)ȱbusinessȱdaysȱfollowingȱsuchȱwrittenȱnotification,ȱtheȱplayerȱaffected
thereby,ȱorȱtheȱNFLPAȱwithȱtheȱplayer’sȱapproval,ȱmayȱappealȱinȱwriting
toȱtheȱCommissioner.

JointȱApp.ȱatȱ345.ȱȱArticleȱ46ȱfurtherȱprovidesȱthatȱ“theȱCommissionerȱmayȱserveȱas
hearingȱofficerȱinȱanyȱappealȱunderȱSectionȱ1(a)ȱofȱthisȱArticleȱatȱhisȱdiscretion.”ȱȱJoint
App.ȱatȱ346.

8
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TheȱCommissionerȱdeniedȱtheȱmotionsȱinȱdecisionsȱissuedȱon1

Juneȱ 2ȱ andȱ Juneȱ 22,ȱ 2015.ȱ ȱHeȱ reasonedȱ thatȱ hisȱ recusalȱwasȱ not2

warrantedȱbecauseȱheȱdidȱnotȱ“delegateȱ [his]ȱdisciplinaryȱauthority3

toȱMr.ȱVincent”ȱandȱdidȱ“notȱhaveȱanyȱfirstȬhandȱknowledgeȱofȱany4

ofȱ theȱeventsȱatȱ issue.”ȱ ȱSpecialȱApp.ȱatȱ67–68.ȱ ȱTheȱCommissioner5

alsoȱdeclinedȱ toȱcompelȱPash’sȱ testimony,ȱsayingȱ thatȱPashȱdidȱnot6

“playȱ aȱ substantiveȱ roleȱ inȱ theȱ investigation,”ȱ andȱ thatȱ theȱWells7

Reportȱmadeȱclearȱthatȱ itȱwasȱ“preparedȱentirelyȱbyȱtheȱPaulȱWeiss8

investigativeȱteam.”ȱȱSpecialȱApp.ȱatȱ63.ȱȱTheȱCommissionerȱoffered9

toȱ revisitȱ hisȱ rulingȱ “shouldȱ theȱ partiesȱ presentȱ evidenceȱ showing10

thatȱ theȱ testimonyȱ ofȱ [Pash]ȱ .ȱ .ȱ .ȱ isȱ necessaryȱ forȱ aȱ fullȱ andȱ fair11

hearing,”ȱSpecialȱApp.ȱatȱ64,ȱbutȱtheȱAssociationȱneverȱaskedȱhimȱto12

reconsider.ȱ ȱ Asȱ toȱ theȱ Paul,ȱ Weissȱ investigationȱ notes,ȱ the13

Commissionerȱ ruledȱ thatȱ theȱCBAȱdidȱnotȱ requireȱ theirȱproduction14

and,ȱ inȱ anyȱ event,ȱ theȱ notesȱ playedȱ noȱ roleȱ inȱ hisȱ disciplinary15

decision.16

OnȱJuneȱ23,ȱtheȱCommissionerȱheldȱaȱhearingȱinvolvingȱnearly17

tenȱhoursȱofȱswornȱtestimonyȱandȱargumentȱandȱapproximatelyȱ30018

exhibits.ȱ ȱShortlyȱbeforeȱ theȱhearing,ȱ itȱwasȱrevealedȱ thatȱonȱMarch19

6—theȱ sameȱ dayȱ thatȱ heȱ wasȱ toȱ beȱ interviewedȱ byȱ theȱ Wells20

investigativeȱ team—Bradyȱ hadȱ “instructedȱ hisȱ assistantȱ toȱ destroy21

theȱcellphoneȱ thatȱheȱhadȱbeenȱusingȱsinceȱearlyȱNovemberȱ2014,ȱa22

periodȱ thatȱ includedȱ theȱAFCȱChampionshipȱGameȱ andȱ theȱ initial23

weeksȱ ofȱ theȱ subsequentȱ investigation,”ȱ despiteȱ knowingȱ thatȱ the24

investigatorsȱ hadȱ requestedȱ informationȱ fromȱ theȱ phoneȱ several25

weeksȱbefore.ȱ ȱSpecialȱApp.ȱatȱ42.ȱ ȱAlthoughȱBradyȱtestifiedȱthatȱhe26

wasȱ followingȱhisȱordinaryȱpracticeȱofȱdisposingȱofȱoldȱcellȱphones27

inȱorderȱtoȱprotectȱhisȱpersonalȱprivacy,ȱheȱhadȱnonethelessȱretained28

phonesȱthatȱheȱhadȱusedȱbeforeȱandȱafterȱtheȱrelevantȱtimeȱframe.29

OnȱJulyȱ28,ȱtheȱCommissionerȱissuedȱaȱfinalȱdecisionȱaffirming30

theȱfourȬgameȱsuspension.ȱȱBasedȱuponȱtheȱnewlyȱrevealedȱevidence31

regardingȱtheȱdestructionȱofȱtheȱcellȱphone,ȱtheȱCommissionerȱfound32

thatȱBradyȱhadȱnotȱonlyȱ failedȱ toȱ cooperateȱwithȱ theȱ investigation,33

9
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butȱ “madeȱ aȱ deliberateȱ effortȱ toȱ ensureȱ thatȱ investigatorsȱ would1

neverȱ haveȱ accessȱ toȱ informationȱ thatȱ heȱ hadȱ beenȱ askedȱ to2

produce.”ȱ ȱ Specialȱ App.ȱ atȱ 54.ȱ ȱ Theȱ Commissionerȱ consequently3

drewȱanȱadverseȱinferenceȱthatȱtheȱcellȱphoneȱwouldȱhaveȱcontained4

inculpatoryȱevidence,ȱandȱconcluded:5

(1)ȱMr.ȱBradyȱparticipatedȱ inȱaȱ schemeȱ toȱ tamperȱwith6

theȱ gameȱ ballsȱ afterȱ theyȱ hadȱ beenȱ approvedȱ byȱ the7

gameȱofficialsȱ forȱuseȱ inȱ theȱAFCȱChampionshipȱGame8

andȱ(2)ȱMr.ȱBradyȱwillfullyȱobstructedȱtheȱinvestigation9

by,ȱ amongȱ otherȱ things,ȱ affirmativelyȱ arrangingȱ for10

destructionȱofȱhisȱ cellphoneȱknowingȱ thatȱ itȱ contained11

potentiallyȱ relevantȱ informationȱ thatȱ hadȱ been12

requestedȱbyȱtheȱinvestigators.13

SpecialȱApp.ȱ atȱ 54.ȱ ȱFinally,ȱ theȱCommissionerȱ analogizedȱBrady’s14

conductȱ toȱ thatȱ ofȱ steroidȱusers,ȱwhomȱheȱbelievedȱ seekȱ toȱgainȱ a15

similarȱ systematicȱ competitiveȱ advantage,ȱ andȱ consequently16

affirmedȱ that,ȱ inȱ hisȱ view,ȱ theȱ fourȬgameȱ suspensionȱ typically17

imposedȱonȱ firstȬtimeȱsteroidȱusersȱwasȱequallyȱappropriateȱ inȱ this18

context.19

TheȱLeagueȱcommencedȱanȱactionȱtheȱsameȱdayȱinȱtheȱUnited20

StatesȱDistrictȱCourtȱforȱtheȱSouthernȱDistrictȱofȱNewȱYorkȱ(Berman,21

J.),ȱ seekingȱ confirmationȱ ofȱ theȱ awardȱ underȱ theȱ LMRA.ȱ ȱ The22

Associationȱ broughtȱ anȱ actionȱ toȱ vacateȱ theȱ awardȱ inȱ theȱUnited23

Statesȱ Districtȱ Courtȱ forȱ theȱ Districtȱ ofȱ Minnesota,ȱ whichȱ was24

subsequentlyȱtransferredȱtoȱtheȱSouthernȱDistrict.ȱȱ25

OnȱSeptemberȱ3,ȱtheȱdistrictȱcourtȱissuedȱaȱdecisionȱandȱorder26

grantingȱtheȱAssociation’sȱmotionȱtoȱvacateȱtheȱawardȱandȱdenying27

theȱLeague’sȱmotionȱtoȱconfirm.ȱ ȱNat’lȱFootballȱLeagueȱMgmt.ȱCouncil28

v.ȱNat’lȱFootballȱLeagueȱPlayersȱAss’n,ȱ125ȱF.ȱSupp.ȱ3dȱ449ȱ (S.D.N.Y.29

2015).ȱȱTheȱcourtȱreasonedȱthatȱBradyȱlackedȱnoticeȱthatȱheȱcouldȱbe30

suspendedȱ forȱ fourȱgamesȱbecauseȱ theȱprovisionsȱapplicableȱ toȱhis31

conductȱprovidedȱthatȱonlyȱfinesȱcouldȱbeȱ imposed.ȱ ȱTheȱcourtȱalso32

10
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heldȱ thatȱ theȱ awardȱ wasȱ defectiveȱ becauseȱ theȱ Commissioner1

deprivedȱ Bradyȱ ofȱ fundamentalȱ fairnessȱ byȱ denyingȱ the2

Association’sȱ motionsȱ toȱ compelȱ theȱ productionȱ ofȱ Paul,ȱWeiss’s3

internalȱnotesȱandȱPash’sȱtestimonyȱregardingȱhisȱinvolvementȱwith4

theȱWellsȱReport.ȱȱTheȱLeagueȱtimelyȱappealed,ȱandȱweȱnowȱreverse.5

STANDARDȱOFȱREVIEW6

Weȱ reviewȱaȱdistrictȱcourt’sȱdecisionȱ toȱconfirmȱorȱvacateȱan7

arbitrationȱawardȱdeȱnovoȱonȱquestionsȱofȱlawȱandȱforȱclearȱerrorȱon8

findingsȱofȱfact.ȱ ȱWackenhutȱCorp.ȱv.ȱAmalgamatedȱLocalȱ515,ȱ126ȱF.3d9

29,ȱ31ȱ(2dȱCir.ȱ1997).ȱ ȱBecauseȱthisȱdisputeȱ involvesȱtheȱassertionȱof10

rightsȱ underȱ aȱ collectiveȱ bargainingȱ agreement,ȱ ourȱ analysisȱ is11

governedȱbyȱsectionȱ301ȱofȱtheȱLMRA.ȱȱMajorȱLeagueȱBaseballȱPlayers12

Ass’nȱv.ȱGarvey,ȱ532ȱU.S.ȱ504,ȱ509ȱ(2001).ȱȱ13

Theȱ LMRAȱ establishesȱ aȱ federalȱ policyȱ ofȱ promoting14

“industrialȱ stabilizationȱ throughȱ theȱ collectiveȱ bargaining15

agreement,”ȱ withȱ particularȱ emphasisȱ onȱ privateȱ arbitrationȱ of16

grievances.ȱ ȱUnitedȱSteelworkersȱv.ȱWarriorȱ&ȱGulfȱNavigationȱCo.,ȱ36317

U.S.ȱ574,ȱ578ȱ (1960).ȱ ȱTheȱActȱembodiesȱaȱ“clearȱpreferenceȱ forȱ the18

privateȱ resolutionȱ ofȱ laborȱ disputesȱ withoutȱ government19

intervention.”ȱ ȱ Int’lȱ Bhd.ȱ ofȱ Elec.ȱWorkersȱ v.ȱNiagaraȱMohawkȱ Power20

Corp.,ȱ143ȱF.3dȱ704,ȱ714ȱ(2dȱCir.ȱ1998).ȱȱ21

Underȱ thisȱ frameworkȱ ofȱ selfȬgovernment,ȱ theȱ collective22

bargainingȱagreementȱisȱnotȱ justȱaȱcontract,ȱbutȱ“aȱgeneralizedȱcode23

toȱ governȱ aȱmyriadȱ ofȱ casesȱwhichȱ theȱ draftsmenȱ cannotȱwholly24

anticipate.”ȱ ȱ Warrior,ȱ 363ȱ U.S.ȱ atȱ 578.ȱ ȱ Collectiveȱ bargaining25

agreementsȱareȱnotȱimposedȱbyȱlegislaturesȱorȱgovernmentȱagencies.ȱ26

Rather,ȱ theyȱ areȱ negotiatedȱ andȱ refinedȱ overȱ timeȱ byȱ theȱ parties27

themselvesȱ soȱ asȱ toȱ bestȱ reflectȱ theirȱ priorities,ȱ expectations,ȱ and28

experience.ȱ ȱ Similarly,ȱ theȱ arbitratorsȱ areȱ chosenȱ byȱ theȱ parties29

becauseȱofȱtheirȱexpertiseȱinȱtheȱparticularȱbusinessȱandȱtheirȱtrusted30

judgmentȱ toȱ “interpretȱ andȱ applyȱ [the]ȱ agreementȱ inȱ accordance31

withȱtheȱ‘industrialȱcommonȱlawȱofȱtheȱshop’ȱandȱtheȱvariousȱneeds32

11
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andȱdesiresȱofȱtheȱparties.”ȱȱAlexanderȱv.ȱGardnerȬDenverȱCo.,ȱ415ȱU.S.1

36,ȱ53ȱ(1974).ȱȱTheȱarbitrationȱprocessȱisȱthusȱ“partȱandȱparcelȱofȱthe2

ongoingȱprocessȱofȱcollectiveȱbargaining.”ȱȱMisco,ȱ484ȱU.S.ȱatȱ38.ȱ3

Ourȱ reviewȱ ofȱ anȱ arbitrationȱ awardȱ underȱ theȱ LMRAȱ is,4

accordingly,ȱ “veryȱ limited.”ȱ ȱ Garvey,ȱ 532ȱ U.S.ȱ atȱ 509.ȱ ȱ Weȱ are5

thereforeȱ notȱ authorizedȱ toȱ reviewȱ theȱ arbitrator’sȱdecisionȱ onȱ the6

meritsȱdespiteȱallegationsȱthatȱtheȱdecisionȱrestsȱonȱfactualȱerrorsȱor7

misinterpretsȱtheȱparties’ȱagreement,ȱbutȱinquireȱonlyȱasȱtoȱwhether8

theȱarbitratorȱactedȱwithinȱ theȱscopeȱofȱhisȱauthorityȱasȱdefinedȱby9

theȱ collectiveȱ bargainingȱ agreement.ȱ ȱ Becauseȱ itȱ isȱ theȱ arbitrator’s10

viewȱ ofȱ theȱ factsȱ andȱ theȱmeaningȱ ofȱ theȱ contractȱ forȱwhichȱ the11

partiesȱbargained,ȱcourtsȱareȱnotȱpermittedȱ toȱsubstituteȱ theirȱown.ȱ12

Misco,ȱ 484ȱU.S.ȱ atȱ 37–38.ȱ ȱ Itȱ isȱ theȱ arbitrator’sȱ ȱ constructionȱ ofȱ the13

contractȱandȱassessmentȱofȱ theȱ factsȱ thatȱareȱdispositive,ȱ“however14

good,ȱ bad,ȱ orȱ ugly.”ȱ ȱOxfordȱHealthȱ Plansȱ LLCȱ v.ȱ Sutter,ȱ 133ȱ S.ȱCt.15

2064,ȱ2071ȱ (2013).ȱ ȱContraryȱ toȱourȱdissentingȱcolleague,ȱweȱdoȱnot16

considerȱ whetherȱ theȱ punishmentȱ imposedȱ wasȱ theȱ most17

appropriate,ȱ orȱ whetherȱ weȱ areȱ persuadedȱ byȱ theȱ arbitrator’s18

reasoning.ȱȱInȱshort,ȱitȱisȱnotȱourȱtaskȱtoȱdecideȱhowȱweȱwouldȱhave19

conductedȱ theȱ arbitrationȱ proceedings,ȱ orȱ howȱ weȱ wouldȱ have20

resolvedȱtheȱdispute.ȱȱ21

Instead,ȱ ourȱ taskȱ isȱ simplyȱ toȱ ensureȱ thatȱ theȱ arbitratorȱwas22

“evenȱ arguablyȱ construingȱ orȱ applyingȱ theȱ contractȱ andȱ acting23

withinȱ theȱ scopeȱ ofȱ hisȱ authority”ȱ andȱ didȱ notȱ “ignoreȱ theȱ plain24

languageȱ ofȱ theȱ contract.”ȱ ȱMisco,ȱ 484ȱU.S.ȱ atȱ 38.ȱ ȱ Evenȱ failureȱ to25

“followȱ arbitralȱ precedent”ȱ isȱ noȱ “reasonȱ toȱ vacateȱ anȱ award.”ȱ26

Wackenhut,ȱ126ȱF.3dȱatȱ32.ȱȱAsȱlongȱasȱtheȱawardȱ“‘drawsȱitsȱessence27

fromȱ theȱ collectiveȱ bargainingȱ agreement’ȱ andȱ isȱ notȱ merelyȱ the28

arbitrator’sȱ‘ownȱbrandȱofȱindustrialȱ justice,’”ȱitȱmustȱbeȱconfirmed.ȱ29

NiagaraȱMohawk,ȱ143ȱF.3dȱatȱ714ȱ(quotingȱUnitedȱSteelworkersȱv.ȱEnter.30

Wheelȱ&ȱCarȱCorp.,ȱ363ȱU.S.ȱ593,ȱ597ȱ(1960));ȱseeȱalsoȱGarvey,ȱ532ȱU.S.31

atȱ 509;ȱ 187ȱConcourseȱAssocs.ȱ v.ȱFishman,ȱ 399ȱF.3dȱ 524,ȱ 527ȱ (2dȱCir.32
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2005).5ȱ ȱ Ifȱ theȱarbitratorȱactsȱwithinȱ theȱ scopeȱofȱ thisȱauthority,ȱ the1

remedyȱforȱaȱdissatisfiedȱpartyȱ“isȱnotȱjudicialȱintervention,”ȱbutȱ“for2

theȱpartiesȱtoȱdraftȱtheirȱagreementȱtoȱreflectȱtheȱscopeȱofȱpowerȱthey3

wouldȱ likeȱ theirȱarbitratorȱ toȱexercise.”ȱ ȱUnitedȱBhd.ȱofȱCarpentersȱv.4

TappanȱZeeȱConstr.,ȱ LLC,ȱ 804ȱ F.3dȱ 270,ȱ 275ȱ (2dȱCir.ȱ 2015)ȱ (internal5

quotationȱmarksȱomitted)ȱ(quotingȱT.CoȱMetals,ȱLLCȱv.ȱDempseyȱPipe6

&ȱSupply,ȱ Inc.,ȱ592ȱF.3dȱ329,ȱ345ȱ (2dȱCir.ȱ2010)).ȱ ȱAgainstȱ thisȱ legal7

backdrop,ȱ weȱ turnȱ toȱ theȱ decisionȱ belowȱ andȱ theȱ arguments8

advancedȱonȱappeal.9

DISCUSSION10

Articleȱ 46ȱ ofȱ theȱ CBAȱ empowersȱ theȱ Commissionerȱ toȱ take11

disciplinaryȱactionȱagainstȱaȱplayerȱwhomȱheȱ“reasonablyȱ judge[s]”12

toȱ ȱ haveȱ engagedȱ inȱ “conductȱ detrimentalȱ toȱ theȱ integrityȱ of,ȱ or13

publicȱconfidenceȱin,ȱtheȱgameȱofȱprofessionalȱfootball.”ȱ ȱJointȱApp.14

atȱ 345,ȱ 353.6ȱ ȱ Aȱ disciplinedȱ playerȱ isȱ entitledȱ toȱ appealȱ toȱ the15

Commissionerȱ andȱ seekȱ anȱ arbitrationȱ hearing,ȱ andȱ the16

Commissionerȱmayȱappointȱeitherȱhimselfȱorȱsomeoneȱelseȱtoȱserve17

asȱarbitrator.ȱ ȱ ȱArticleȱ46ȱdoesȱnotȱarticulateȱ rulesȱofȱprocedureȱ for18

theȱhearing,ȱexceptȱtoȱprovideȱthatȱ“theȱpartiesȱshallȱexchangeȱcopies19

ofȱanyȱexhibitsȱuponȱwhichȱtheyȱintendȱtoȱrelyȱnoȱlaterȱthanȱthreeȱ(3)20

calendarȱdaysȱpriorȱtoȱtheȱhearing.”ȱȱJointȱApp.ȱatȱ346.21

Onȱ thisȱ appeal,ȱ theȱAssociationȱ doesȱ notȱ contestȱ theȱ factual22

findingsȱ ofȱ theȱ Commissioner.ȱ ȱNorȱ doesȱ theȱAssociationȱ dispute23

thatȱ theȱCommissionerȱwasȱentitled,ȱunderȱArticleȱ46,ȱ toȱdetermine24

thatȱBrady’sȱ“participat[ion]ȱinȱaȱschemeȱtoȱtamperȱwithȱgameȱballs”25

5ȱThisȱdeferentialȱstandardȱisȱnoȱlessȱapplicableȱwhereȱtheȱindustryȱisȱaȱsports
association.ȱȱWeȱdoȱnotȱsitȱasȱrefereesȱofȱfootballȱanyȱmoreȱthanȱweȱsitȱasȱtheȱ“umpires”
ofȱbaseballȱorȱtheȱ“superȬscorer”ȱforȱstockȱcarȱracing.ȱȱOtherwise,ȱweȱwouldȱbecome
miredȱdownȱinȱtheȱareasȱofȱaȱgroup’sȱactivityȱconcerningȱwhichȱonlyȱtheȱgroupȱcan
speakȱcompetently.ȱȱSeeȱCrouchȱv.ȱNat’lȱAss’nȱforȱStockȱCarȱAutoȱRacing,ȱInc.,ȱ845ȱF.2dȱ397,
403ȱ(2dȱCir.ȱ1988);ȱCharlesȱO.ȱFinleyȱ&ȱCo.,ȱInc.ȱv.ȱKuhn,ȱ569ȱF.2dȱ527,ȱ536–38ȱ(7thȱCir.
1978).
6ȱPlayersȱareȱputȱonȱnoticeȱofȱtheȱCommissioner’sȱArticleȱ46ȱauthorityȱbyȱwayȱofȱthe
LeagueȱPoliciesȱforȱPlayersȱandȱtheȱNFLȱPlayerȱContract.
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wasȱ“conductȱdetrimental”ȱworthyȱofȱaȱfourȬgameȱsuspension.ȱ ȱThe1

partiesȱdisagree,ȱhowever,ȱ asȱ toȱwhetherȱotherȱ aspectsȱofȱ theȱCBA2

andȱtheȱrelevantȱcaseȱlawȱrequireȱvacaturȱofȱtheȱaward.ȱȱ3

Theȱ districtȱ courtȱ identifiedȱ threeȱ basesȱ forȱ overturning4

Brady’sȱsuspension:ȱ(1)ȱtheȱ lackȱofȱadequateȱnoticeȱthatȱdeflationȱof5

footballsȱcouldȱ leadȱ toȱaȱ fourȬgameȱsuspension,ȱ (2)ȱ theȱexclusionȱof6

testimonyȱfromȱPash,ȱandȱ(3)ȱtheȱdenialȱofȱaccessȱtoȱtheȱinvestigative7

notesȱ ofȱ theȱ attorneysȱ fromȱ Paul,ȱWeissȱwhoȱ preparedȱ theȱWells8

Report.ȱ ȱWeȱ concludeȱ thatȱ eachȱ ofȱ theseȱgroundsȱ isȱ insufficientȱ to9

warrantȱ vacaturȱ andȱ thatȱ noneȱ ofȱ theȱ Association’sȱ remaining10

argumentsȱhaveȱmerit.11

I. LackȱofȱAdequateȱNotice12

Theȱ partiesȱ agreeȱ thatȱ theȱ “lawȱ ofȱ theȱ shop”ȱ requiresȱ the13

Leagueȱ toȱ provideȱ playersȱ withȱ advanceȱ noticeȱ ofȱ “prohibited14

conductȱ andȱ potentialȱ discipline.”ȱ ȱ Theȱ districtȱ courtȱ identified15

severalȱgroundsȱforȱconcludingȱthatȱBradyȱhadȱnoȱnoticeȱthatȱeither16

hisȱ conductȱwasȱprohibitedȱ orȱ thatȱ itȱ couldȱ serveȱ asȱ aȱ groundȱ for17

suspension.ȱ18

A. TheȱPlayerȱPolicies19

TheȱAssociation’sȱchiefȱgroundȱforȱvacatur,ȱreliedȱuponȱbyȱthe20

districtȱcourt,ȱisȱthatȱtheȱCommissionerȱimproperlyȱsuspendedȱBrady21

pursuantȱ toȱ theȱ“conductȱdetrimental”ȱ clauseȱofȱArticleȱ46ȱbecause22

Bradyȱwasȱonlyȱonȱnoticeȱthatȱhisȱconductȱcouldȱleadȱtoȱaȱfineȱunder23

theȱmoreȱspecificȱ“DisciplineȱforȱGameȬRelatedȱMisconduct”ȱsection24

ofȱ theȱ Leagueȱ Policiesȱ forȱ Playersȱ (theȱ “Playerȱ Policies”).ȱ These25

Policies,ȱwhichȱ areȱ collectedȱ inȱ aȱhandbookȱdistributedȱ toȱ allȱNFL26

playersȱ atȱ theȱ beginningȱ ofȱ eachȱ season,ȱ includeȱ aȱ sectionȱ entitled27

“OtherȱUniform/EquipmentȱViolations.”728

7ȱTheȱ“OtherȱUniform/EquipmentȱViolations”ȱsectionȱreads,ȱinȱfull:

Theȱ2014ȱUniformȱPolicy,ȱtheȱ2014ȱOnȱFieldȱPolicy,ȱandȱtheȱenforcement
proceduresȱforȱtheseȱpoliciesȱareȱattachedȱatȱtheȱendȱofȱthisȱsection.

AȱLeagueȱrepresentativeȱwillȱconductȱaȱthoroughȱreviewȱofȱallȱplayersȱin
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Theȱ Associationȱ arguesȱ thatȱ theȱ Commissionerȱ wasȱ not1

permittedȱ toȱ imposeȱ aȱ fourȬgameȱ suspensionȱ underȱ Articleȱ 462

becauseȱ theȱ Playerȱ Policiesȱ mandatedȱ onlyȱ aȱ fineȱ forȱ equipment3

infractions.ȱ ȱ Theȱ Associationȱ furtherȱ contendsȱ thatȱ theȱ awardȱ is4

additionallyȱ defectiveȱ becauseȱ theȱ Commissionerȱ failedȱ toȱ make5

findingsȱ asȱ toȱ theȱ applicabilityȱ orȱ interpretationȱ ofȱ theȱ Player6

Policies.ȱȱSeeȱClinchfieldȱCoalȱCo.ȱv.ȱDist.ȱ28,ȱUnitedȱMineȱWorkers,ȱ7207

F.2dȱ 1365,ȱ 1369ȱ (4thȱCir.ȱ 1983)ȱ (“Whereȱ .ȱ .ȱ .ȱ theȱ arbitratorȱ failsȱ to8

discussȱ criticalȱ contractȱ terminology,ȱ whichȱ terminologyȱ might9

reasonablyȱ requireȱ anȱ oppositeȱ result,ȱ theȱ awardȱ cannotȱ be10

consideredȱtoȱdrawȱitsȱessenceȱfromȱtheȱcontract.”).ȱȱ11

Thisȱ argumentȱ byȱ theȱAssociationȱhasȱ aȱ torturedȱprocedural12

history.ȱ ȱ Duringȱ arbitration,ȱ theȱ Associationȱ disclaimedȱ the13

applicabilityȱ ofȱ theȱ Playerȱ Policies,ȱ sayingȱ “weȱ don’tȱ believeȱ this14

policyȱappliesȱeither,ȱbecauseȱthereȱisȱnothingȱhereȱaboutȱtheȱballs.”ȱ15

Jointȱ App.ȱ atȱ 956.ȱ ȱ Thisȱ changeȱ ofȱ positionȱ isȱ itselfȱ groundsȱ for16

uniformȱduringȱpregameȱwarmȬups.

AllȱuniformȱandȱOnȱFieldȱviolationsȱdetectedȱduringȱtheȱroutineȱpregame
checkȱmustȱbeȱcorrectedȱpriorȱtoȱkickoff,ȱorȱtheȱoffendingȱplayer(s)ȱwill
notȱbeȱallowedȱ toȱenterȱ theȱgame.ȱ ȱAȱviolationȱ thatȱoccursȱduringȱ the
gameȱwillȱresultȱinȱtheȱplayerȱbeingȱremovedȱfromȱtheȱgameȱuntilȱthe
violationȱisȱcorrected.

Leagueȱdisciplineȱmayȱalsoȱbeȱ imposedȱonȱplayersȱwhoseȱequipment,
uniform,ȱorȱOnȱFieldȱviolationsȱareȱdetectedȱduringȱpostgameȱreviewȱof
video,ȱwhoȱrepeatȱviolationsȱonȱtheȱsameȱgameȱdayȱafterȱhavingȱbeen
correctedȱ earlier,ȱ orȱwhoȱparticipateȱ inȱ theȱ gameȱdespiteȱ notȱ having
correctedȱaȱviolationȱwhenȱinstructedȱtoȱdoȱso.ȱȱFirstȱoffensesȱwillȱresult
inȱfines.

Inȱ addition,ȱ inȱ accordanceȱwithȱArticleȱ 51,ȱ Sectionȱ 13(c)ȱ ofȱ theȱNFLȬ
NFLPAȱCollectiveȱBargainingȱAgreement,ȱallȱplayersȱwillȱbeȱrequiredȱto
wearȱaȱnonȬobtrusiveȱsensorȱorȱGPSȱtrackingȱdeviceȱduringȱNFLȱgames.ȱ
Leagueȱdisciplineȱwillȱbeȱ imposedȱonȱanyȱplayerȱwhoȱrefusesȱtoȱwear
suchȱaȱdevice,ȱorȱafterȱhavingȱsuchȱaȱdeviceȱaffixedȱtoȱhisȱequipment,
removesȱtheȱdeviceȱpriorȱtoȱorȱduringȱaȱgame.ȱȱFirstȱoffensesȱwillȱresult
inȱfines.

JointȱApp.ȱatȱ384.

15
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rejectingȱ theȱ Association’sȱ argument.ȱ ȱ Seeȱ Yorkȱ Researchȱ Corp.ȱ v.1

Landgarten,ȱ 927ȱ F.2dȱ 119,ȱ 122ȱ (2dȱ Cir.ȱ 1991)ȱ (“[A]ȱ partyȱ ‘cannot2

remainȱ silent,ȱ raisingȱ noȱ objectionȱ duringȱ theȱ courseȱ ofȱ the3

arbitrationȱproceeding,ȱandȱwhenȱanȱawardȱadverseȱtoȱhimȱhasȱbeen4

handedȱdownȱ complainȱofȱaȱ situationȱofȱwhichȱheȱhadȱknowledge5

fromȱtheȱfirst.’”ȱ(quotingȱCookȱIndus.,ȱInc.ȱv.ȱC.ȱItohȱ&ȱCo.ȱ(Am.)ȱInc.,6

449ȱF.2dȱ106,ȱ107–08ȱ (2dȱCir.ȱ1971))).ȱ ȱWeȱnonethelessȱexerciseȱour7

discretionȱtoȱaddressȱit.ȱ ȱWeȱconcludeȱthatȱtheȱequipmentȱprovision8

doesȱ notȱ applyȱ and,ȱ inȱ anyȱ event,ȱ theȱ punishmentsȱ listedȱ for9

equipmentȱ violationsȱ areȱ minimumȱ onesȱ thatȱ doȱ notȱ foreclose10

suspensions.11

1. ApplicabilityȱofȱtheȱPlayerȱPolicies12

ȱTheȱAssociationȱprimarilyȱreliesȱonȱaȱstatementȱinȱtheȱ“Other13

Uniform/EquipmentȱViolations”ȱsection,ȱwhichȱprovidesȱ thatȱ“First14

offensesȱwillȱ resultȱ inȱ fines.”ȱ ȱ Itȱ arguesȱ thatȱ equipmentȱ violations15

includeȱ“ballȱorȱequipmentȱ tampering”ȱandȱ“equipmentȱ tampering16

suchȱ asȱ ballȱdeflation.”ȱ ȱButȱ theȱAssociationȱ findsȱ languageȱ inȱ the17

“Otherȱ Uniform/Equipmentȱ Violations”ȱ provisionȱ thatȱ weȱ cannot18

locate.ȱ ȱ Theȱ provisionȱ saysȱ nothingȱ aboutȱ tamperingȱwith,ȱ orȱ the19

preparationȱ of,ȱ footballsȱ and,ȱ indeed,ȱdoesȱnotȱmentionȱ theȱwords20

“tampering,”ȱ “ball,”ȱ orȱ “deflation”ȱ atȱ all.ȱ ȱMoreover,ȱ thereȱ isȱ no21

otherȱprovisionȱofȱtheȱPlayerȱPoliciesȱthatȱrefersȱtoȱballȱorȱequipment22

tampering,ȱ despiteȱ anȱ extensiveȱ listȱ ofȱ uniformȱ andȱ equipment23

violationsȱrangingȱfromȱtheȱlengthȱofȱaȱplayer’sȱstockingsȱtoȱtheȱcolor24

ofȱhisȱwristbands.ȱ25

Onȱ theȱotherȱhand,ȱArticleȱ46ȱgivesȱ theȱCommissionerȱbroad26

authorityȱ toȱ dealȱ withȱ conductȱ heȱ believesȱmightȱ undermineȱ the27

integrityȱofȱtheȱgame.ȱ ȱTheȱCommissionerȱproperlyȱunderstoodȱthat28

aȱseriesȱofȱrulesȱrelatingȱtoȱuniformsȱandȱequipmentȱdoesȱnotȱrepeal29

hisȱauthorityȱvestedȱinȱhimȱbyȱtheȱAssociationȱtoȱprotectȱprofessional30

footballȱ fromȱ detrimentalȱ conduct.ȱ Weȱ haveȱ littleȱ difficultyȱ in31

concludingȱ thatȱ theȱ Commissioner’sȱ decisionȱ toȱ disciplineȱ Brady32

pursuantȱ toȱ Articleȱ 46ȱ wasȱ “plausiblyȱ groundedȱ inȱ theȱ parties’33

16
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agreement,”ȱwhichȱisȱallȱtheȱlawȱrequires.ȱȱSeeȱWackenhut,ȱ126ȱF.3dȱat1

32.2

2. 2014ȱScheduleȱofȱFines3

Evenȱwereȱ theȱdistrictȱcourtȱandȱ theȱAssociationȱcorrect,ȱand4

theyȱ areȱ not,ȱ thatȱ Bradyȱ couldȱ beȱ punishedȱ onlyȱ pursuantȱ toȱ the5

Playerȱ Policiesȱ andȱ itsȱ “Otherȱ Uniform/Equipmentȱ Violations”6

provision,ȱ itȱwouldȱ notȱ followȱ thatȱ theȱ onlyȱ availableȱpunishment7

wouldȱhaveȱbeenȱaȱ fine.ȱ ȱWhileȱ theȱPlayerȱPoliciesȱdoȱspecifyȱ that,8

withȱ regardȱ toȱ “Otherȱ Uniform/Equipmentȱ Violations,”ȱ “[f]irst9

offensesȱ willȱ resultȱ inȱ fines,”ȱ theȱ 2014ȱ Scheduleȱ ofȱ Fines,ȱ which10

appearsȱ fiveȱ pagesȱ laterȱ andȱ detailsȱ theȱ finesȱ forȱ theseȱ violations,11

makesȱclearȱthatȱtheȱ“[f]inesȱlistedȱbelowȱareȱminimums.”ȱȱJointȱApp.12

atȱ384,ȱ389.ȱ ȱTheȱScheduleȱofȱFinesȱgoesȱonȱ toȱ specifyȱ thatȱ“[o]ther13

formsȱofȱdiscipline,ȱincludingȱhigherȱfinesȱandȱsuspensionȱmayȱalso14

beȱimposed,ȱbasedȱonȱtheȱcircumstancesȱofȱtheȱparticularȱviolation.”ȱ15

JointȱApp.ȱatȱ389.ȱ ȱReadȱinȱconjunction,ȱtheseȱprovisionsȱmakeȱclear16

thatȱ evenȱ firstȱ offendersȱ areȱ notȱ exemptȱ fromȱ punishment,ȱ and17

seriousȱ violationsȱ mayȱ resultȱ inȱ suspension.ȱ ȱ Butȱ evenȱ ifȱ other18

readingsȱwereȱ plausible,ȱ theȱCommissioner’sȱ interpretationȱ ofȱ this19

provisionȱ asȱ allowingȱ forȱ aȱ suspensionȱ wouldȱ easilyȱ withstand20

judicialȱscrutinyȱbecauseȱhisȱinterpretationȱwouldȱbeȱatȱleastȱ“barely21

colorable,”ȱwhich,ȱagain,ȱisȱallȱthatȱtheȱlawȱrequires.ȱȱSeeȱInȱreȱAndros22

CompaniaȱMaritima,ȱS.A.,ȱ579ȱF.2dȱ691,ȱ704ȱ(2dȱCir.ȱ1978).23

B. SteroidȱComparison24

Theȱdistrictȱcourtȱalsoȱ tookȱ issueȱwithȱ theȱcomparisonȱdrawn25

byȱ theȱCommissionerȱbetweenȱBrady’sȱ conductȱandȱ thatȱofȱ steroid26

users.ȱ ȱ Inȱ hisȱ arbitrationȱ award,ȱ theȱCommissionerȱ notedȱ thatȱ the27

fourȬgameȱ suspensionȱ typicallyȱ imposedȱonȱ firstȬtimeȱ steroidȱusers28

wasȱ aȱ helpfulȱ pointȱ ofȱ comparisonȱ because,ȱ likeȱ Brady’sȱ conduct,29

“steroidȱ useȱ reflectsȱ anȱ improperȱ effortȱ toȱ secureȱ aȱ competitive30

advantageȱ in,ȱ andȱ threatensȱ theȱ integrityȱ of,ȱ theȱ game.”ȱ ȱ Special31

17

Case 15-2801, Document 236-1, 04/25/2016, 1757310, Page17 of 33



Nos.ȱ15Ȭ2801ȱ(L),ȱ15Ȭ2805ȱ(CON)

App.ȱ atȱ 57.ȱ ȱFindingȱ suchȱ aȱ comparisonȱ inappropriate,ȱ theȱdistrict1

courtȱheld:2

[N]oȱ playerȱ allegedȱ orȱ foundȱ toȱ haveȱ hadȱ aȱ general3

awarenessȱofȱ theȱ inappropriateȱballȱdeflationȱ activities4

ofȱothersȱorȱwhoȱallegedlyȱschemedȱwithȱothersȱtoȱletȱair5

outȱofȱ footballsȱ inȱaȱ championshipȱgameȱandȱalsoȱhad6

notȱ cooperatedȱ inȱanȱensuingȱ investigation,ȱ reasonably7

couldȱ beȱ onȱ noticeȱ thatȱ theirȱ disciplineȱ wouldȱ (or8

should)ȱbeȱtheȱsameȱasȱappliedȱtoȱaȱplayerȱwhoȱviolated9

theȱ NFLȱ Policyȱ onȱ Anabolicȱ Steroidsȱ andȱ Related10

Substances.11

Nat’lȱ Footballȱ League,ȱ 125ȱ F.ȱ Supp.ȱ 3dȱ atȱ 465.ȱ ȱ Theȱ Association12

approachesȱ thisȱ comparisonȱ somewhatȱdifferently,ȱ contendingȱ that13

theȱCommissioner’sȱ failureȱ toȱpunishȱBradyȱpursuantȱ toȱ theȱPlayer14

Policiesȱ“isȱonlyȱunderscoredȱbyȱhisȱrelianceȱonȱtheȱSteroidȱPolicy.”ȱ15

Appellees’ȱBr.ȱ45.16

Weȱ areȱ notȱ troubledȱ byȱ theȱ Commissioner’sȱ analogy.ȱ ȱ If17

deferenceȱmeansȱanything,ȱ itȱmeansȱthatȱtheȱarbitratorȱ isȱentitledȱto18

generousȱ latitudeȱ inȱ phrasingȱ hisȱ conclusions.ȱ ȱ Weȱ haveȱ little19

difficultyȱ concludingȱ thatȱ theȱ comparisonȱ toȱ steroidȱ usersȱ neither20

violatedȱaȱ“right”ȱtoȱwhichȱBradyȱwasȱentitledȱnorȱdeprivedȱhimȱof21

notice.ȱ ȱWhileȱheȱmayȱhaveȱbeenȱ entitledȱ toȱnoticeȱofȱhisȱ rangeȱof22

punishment,ȱitȱdoesȱnotȱfollowȱthatȱheȱwasȱentitledȱtoȱadvanceȱnotice23

ofȱ theȱ analogiesȱ theȱ arbitratorȱmightȱ findȱpersuasiveȱ inȱ selectingȱ a24

punishmentȱwithinȱthatȱrange.ȱȱ25

Theȱdissentȱcontendsȱ thatȱweȱmustȱvacateȱ theȱawardȱbecause26

theȱ Commissionerȱ failedȱ toȱ discussȱ aȱ policyȱ regardingȱ “stickum,”27

whichȱ theȱ dissentȱ viewsȱ asȱ “aȱ naturalȱ startingȱ pointȱ forȱ assessing28

Brady’sȱ penalty.”ȱ ȱ Dissentingȱ Op.ȱ atȱ 7.ȱ ȱWeȱ doȱ notȱ believeȱ this29

contentionȱ isȱ consistentȱ withȱ ourȱ obligationȱ toȱ affordȱ arbitrators30

substantialȱdeference,ȱandȱbyȱ suggestingȱ thatȱ theȱ stickumȱpolicyȱ is31

theȱmoreȱappropriateȱanalogy,ȱtheȱdissentȱimproperlyȱweighsȱinȱonȱa32

18
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pureȱ sportsȱ question—whetherȱ usingȱ stickumȱ byȱ oneȱ playerȱ is1

similarȱtoȱtamperingȱwithȱfootballsȱusedȱonȱeveryȱplay.ȱȱAndȱevenȱif2

theȱ fineȱ forȱstickumȱuseȱ isȱ theȱmostȱappropriateȱanalogyȱ toȱBrady’s3

conduct,ȱ nothingȱ inȱ theȱ CBAȱ orȱ ourȱ caseȱ lawȱ demandsȱ thatȱ the4

arbitratorȱdiscussȱcomparableȱconductȱmerelyȱbecauseȱweȱ findȱ that5

analogyȱ moreȱ persuasiveȱ thanȱ others,ȱ orȱ becauseȱ weȱ thinkȱ the6

analogyȱtheȱarbitratorȱchoseȱtoȱdrawȱwasȱ“flawed”ȱorȱ“inapt.”8ȱȱNor7

doesȱtheȱCBAȱrequireȱtheȱarbitratorȱtoȱ“fullyȱexplainȱhisȱreasoning,”8

Dissentingȱ Op.ȱ atȱ 6;ȱ itȱ merelyȱ mandatesȱ thatȱ theȱ hearingȱ officer9

renderȱaȱ“writtenȱdecision,”ȱ JointȱApp.ȱatȱ346.ȱ ȱTheȱCommissioner10

notȱ onlyȱ didȱ justȱ that,ȱ butȱ heȱ alsoȱ explainedȱ whyȱ heȱ foundȱ the11

analogyȱ toȱ steroidȱuseȱpersuasive.ȱ ȱNotȱevenȱ theȱAssociationȱ finds12

defectȱ inȱ theȱawardȱonȱ thisȱpoint—thisȱargumentȱwasȱneverȱ raised13

byȱtheȱAssociation,ȱeitherȱbelowȱorȱonȱappeal.ȱȱWhileȱweȱappreciate14

thatȱourȱdissentingȱ colleagueȱmightȱviewȱ theȱpenaltyȱmetedȱoutȱ to15

Bradyȱ asȱ harsh,ȱweȱ doȱ notȱ believeȱ thatȱ viewȱ suppliesȱ aȱ sufficient16

basisȱtoȱwarrantȱvacatur.17

Accordingly,ȱ weȱ believeȱ theȱ Commissionerȱ wasȱ withinȱ his18

discretionȱinȱdrawingȱaȱhelpful,ȱifȱsomewhatȱimperfect,ȱcomparison19

toȱ steroidȱusers.ȱ ȱ Inȱ anyȱ event,ȱweȱ believeȱ thisȱ issueȱ isȱmuchȱ ado20

aboutȱveryȱlittleȱbecauseȱtheȱCommissionerȱcouldȱhaveȱimposedȱthe21

sameȱsuspensionȱwithoutȱreferenceȱtoȱtheȱLeague’sȱsteroidȱpolicy.ȱ22

C. GeneralȱAwareness23

Theȱdistrictȱ courtȱalsoȱ concludedȱ thatȱ theȱawardȱwasȱ invalid24

becauseȱ“[n]oȱNFLȱpolicyȱorȱprecedentȱprovidedȱnoticeȱthatȱaȱplayer25

couldȱ beȱ subjectȱ toȱ disciplineȱ forȱ generalȱ awarenessȱ ofȱ another26

person’sȱallegedȱmisconduct.”ȱ ȱNat’lȱFootballȱLeague,ȱ125ȱF.ȱSupp.ȱ3d27

atȱ 466.ȱ ȱThisȱ conclusionȱmisapprehendsȱ theȱ record.ȱ ȱTheȱ awardȱ is28

clearȱ thatȱ itȱ confirmedȱBrady’sȱdisciplineȱ notȱ becauseȱ ofȱ aȱ general29

awarenessȱofȱmisconductȱonȱ theȱpartȱofȱothers,ȱbutȱbecauseȱBrady30

8ȱThisȱisȱespeciallyȱtrueȱhereȱgivenȱthat,ȱdespiteȱknowingȱthatȱBradyȱhadȱbeen
suspendedȱfourȱgames,ȱtheȱAssociationȱneverȱattemptedȱtoȱdrawȱanȱanalogyȱtoȱthe
punishmentȱforȱstickumȱusers.

19
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bothȱ “participatedȱ inȱ aȱ schemeȱ toȱ tamperȱ withȱ gameȱ balls”ȱ and1

“willfullyȱ obstructedȱ theȱ investigationȱ byȱ .ȱ .ȱ .ȱ arrangingȱ for2

destructionȱofȱhisȱcellphone.”ȱȱSpecialȱApp.ȱatȱ54.ȱȱ3

TheȱAssociationȱ takesȱ aȱ somewhatȱdifferentȱ tackȱ andȱ argues4

thatȱ theȱ Commissionerȱ wasȱ boundȱ toȱ theȱWellsȱ Report’sȱ limited5

conclusionȱ thatȱ Bradyȱ wasȱ atȱ leastȱ “generallyȱ aware”ȱ ofȱ the6

inappropriateȱ activitiesȱ ofȱ Patriotsȱ equipmentȱ staff.ȱ ȱ Butȱ the7

Associationȱoffersȱnoȱpersuasiveȱsupportȱ forȱ itsȱcontentionȱ thatȱ the8

universeȱ ofȱ factsȱ theȱ Commissionerȱ couldȱ properlyȱ considerȱ was9

limitedȱ byȱ theȱ Wellsȱ Report.ȱ ȱ Nothingȱ inȱ Articleȱ 46ȱ limitsȱ the10

authorityȱofȱtheȱarbitratorȱtoȱexamineȱorȱreassessȱtheȱfactualȱbasisȱfor11

aȱsuspension.ȱȱInȱfact,ȱinȱprovidingȱforȱaȱhearing,ȱArticleȱ46ȱstrongly12

suggestsȱ otherwise.ȱ ȱ Becauseȱ theȱ pointȱ ofȱ aȱ hearingȱ inȱ any13

proceedingȱ isȱ toȱ establishȱ aȱ completeȱ factualȱ record,ȱ itȱwouldȱ be14

incoherentȱ toȱbothȱauthorizeȱaȱhearingȱandȱatȱ theȱ sameȱ timeȱ insist15

thatȱ noȱ newȱ findingsȱ orȱ conclusionsȱ couldȱ beȱ basedȱ onȱ aȱ record16

expandedȱasȱaȱconsequenceȱofȱaȱhearing.ȱȱ17

Additionally,ȱitȱwasȱclearȱtoȱallȱpartiesȱthatȱanȱimportantȱgoal18

ofȱ theȱ hearingȱ wasȱ toȱ affordȱ theȱ Associationȱ theȱ opportunityȱ to19

examineȱ theȱ findingsȱ ofȱ theȱ Wellsȱ Report,ȱ andȱ theȱ Association20

availedȱ itselfȱofȱ thatȱopportunity.ȱ ȱSeeȱ JointȱApp.ȱatȱ952ȱ (“[W]eȱare21

aboutȱtoȱtellȱyouȱwhyȱweȱthingȱ[sic]ȱtheȱWellsȱreportȱisȱwrongȱ.ȱ.ȱ.ȱ.”;22

“[W]eȱ believeȱ youȱ areȱ goingȱ toȱ concludeȱwhenȱ youȱ hearȱ [Brady’s23

testimony]ȱ thatȱ heȱ isȱ notȱ somebodyȱ whoȱ wasȱ responsibleȱ for24

anythingȱ .ȱ .ȱ .ȱ .”),ȱ 953ȱ (“Whatȱ itȱ turnsȱ outȱ isȱ thereȱ areȱ soȱ many25

unknownsȱwhichȱareȱinȱtheȱWellsȱreport.”).ȱȱInȱlightȱofȱBrady’sȱeffort26

toȱ challengeȱ theȱ factualȱ conclusionsȱ ofȱ theȱ Wellsȱ Reportȱ by27

presentingȱexculpatoryȱevidence,ȱitȱwouldȱmakeȱlittleȱsenseȱtoȱaccept28

theȱAssociation’sȱcontentionȱthatȱtheȱintroductionȱandȱconsideration29

ofȱinculpatoryȱevidenceȱviolatesȱtheȱCommissioner’sȱbroadȱauthority30

toȱmanageȱtheȱhearing.31

TheȱissueȱbeforeȱtheȱCommissionerȱwasȱwhetherȱtheȱdiscipline32

imposedȱonȱBradyȱwasȱwarrantedȱunderȱArticleȱ46,ȱandȱthatȱwasȱtheȱ33

20
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issueȱheȱdecided.ȱ ȱTheȱCommissionerȱdidȱnotȱdevelopȱaȱnewȱbasis1

forȱ theȱ suspension,ȱnorȱdidȱheȱdepriveȱBradyȱofȱanȱopportunityȱ to2

confrontȱ theȱ caseȱ againstȱ him.ȱ ȱWeȱ seeȱ nothingȱ inȱ theȱ CBAȱ that3

suggestsȱthatȱtheȱCommissionerȱwasȱbarredȱfromȱconcluding,ȱbased4

onȱ informationȱgeneratedȱduringȱ theȱhearing,ȱ thatȱBrady’sȱconduct5

wasȱmoreȱseriousȱthanȱwasȱinitiallyȱbelieved.6

Moreover,ȱtheȱWellsȱReportȱdidȱnotȱlimitȱitselfȱtoȱaȱfindingȱof7

“generalȱawareness.”ȱȱItȱalsoȱfoundȱthatȱ“itȱisȱunlikelyȱthatȱ[McNally8

andȱ Jastremski]ȱ wouldȱ deflateȱ gameȱ ballsȱ withoutȱ Brady’s9

knowledgeȱ andȱ approval”ȱ orȱ thatȱ theyȱ “wouldȱ personallyȱ and10

unilaterallyȱ engageȱ inȱ suchȱ conductȱ inȱ theȱ absenceȱ ofȱ Brady’s11

awarenessȱ andȱ consent.”ȱ ȱ JointȱApp.ȱ atȱ 114.ȱ ȱ TheȱCommissioner’s12

shiftȱfromȱ“knowledgeȱandȱapproval”ȱtoȱ“participation”ȱwasȱnot,ȱas13

theȱ Associationȱ argues,ȱ aȱ “quantumȱ leap,”ȱ butȱ wasȱ insteadȱ a14

reasonableȱreassessmentȱofȱtheȱfactsȱthatȱgaveȱriseȱtoȱBrady’sȱ initial15

discipline,ȱsupplementedȱbyȱinformationȱdevelopedȱatȱtheȱhearing.ȱȱ16

Unpromptedȱ byȱ theȱ Association,ȱ ourȱ dissentingȱ colleague17

contendsȱthatȱbecauseȱtheȱWellsȱReportȱ“neverȱconcludedȱthatȱitȱwas18

‘moreȱ probableȱ thanȱ not’ȱ thatȱ theȱ giftsȱ Bradyȱ providedȱ were19

intendedȱasȱrewardsȱorȱadvanceȱpaymentsȱforȱdeflatingȱfootballsȱ in20

violationȱofȱLeagueȱRules,”ȱDissentingȱOp.ȱatȱ3,ȱ theȱCommissioner21

deprivedȱ Bradyȱ ofȱ noticeȱ byȱ concludingȱ thatȱ heȱ “provided22

inducementsȱandȱrewardsȱinȱsupportȱofȱ[the]ȱscheme,”ȱSpecialȱApp.23

atȱ51.ȱȱ24

Butȱ theȱ Wellsȱ Reportȱ wasȱ clearȱ thatȱ itsȱ conclusionȱ was25

“significantlyȱ influencedȱ byȱ theȱ substantialȱ numberȱ of26

communicationsȱandȱeventsȱ consistentȱwithȱ [its]ȱ finding,ȱ including27

thatȱ [McNally]ȱ .ȱ .ȱ .ȱ receivedȱ valuableȱ itemsȱ autographedȱ byȱ Tom28

BradyȱtheȱweekȱbeforeȱtheȱAFCȱChampionshipȱGame.”ȱȱJointȱApp.ȱat29

108.ȱ ȱWithȱspecificȱregardȱtoȱBrady’sȱ involvement,ȱtheȱWellsȱReport30

notedȱthatȱ“Bradyȱ[was]ȱaȱconstantȱreferenceȱpointȱinȱtheȱdiscussions31

betweenȱMcNallyȱandȱ Jastremskiȱaboutȱ .ȱ .ȱ .ȱ itemsȱ toȱbeȱreceivedȱby32

McNally.”ȱ ȱ JointȱApp.ȱ atȱ 112–13.ȱ ȱAndȱ asȱ theȱ dissentȱ admits,ȱ the33

21
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AssociationȱquestionedȱBradyȱatȱtheȱhearingȱonȱthisȱveryȱpoint,ȱand1

theȱ Commissionerȱ determinedȱ thatȱ Brady’sȱ testimonyȱ wasȱ not2

credible.ȱ ȱTheȱrecordȱestablishesȱ thatȱBradyȱwasȱonȱnoticeȱ fromȱ the3

outsetȱ thatȱ theȱ Wellsȱ Report’sȱ conclusionsȱ wereȱ “significantly4

influenced”ȱ byȱ hisȱ providingȱ McNally9ȱ withȱ autographed5

memorabilia,ȱ theȱ Associationȱ confrontedȱ thisȱ allegationȱ atȱ the6

hearing,ȱandȱtheȱCommissionerȱrejectedȱBrady’sȱexplanation.ȱȱBrady7

knewȱthatȱtheȱfactualȱpredicatesȱofȱhisȱdisciplineȱ(theȱtextȱmessages,8

theȱ phoneȱ calls,ȱ theȱ autographedȱ memorabilia,ȱ etc.)ȱ wouldȱ beȱ at9

issueȱ inȱ theȱarbitration.ȱ ȱThatȱheȱchoseȱ toȱ focusȱonȱsomeȱmoreȱ than10

othersȱsimplyȱreflectsȱhisȱownȱtacticalȱdecisionȱasȱtoȱhowȱtoȱpresent11

hisȱcase.ȱȱAndȱagain,ȱtheȱAssociationȱneverȱputȱforthȱthisȱcontention,12

eitherȱbeforeȱusȱorȱinȱtheȱdistrictȱcourtȱbelow.13

Weȱ thereforeȱ findȱ thatȱ theȱ Commissionerȱ wasȱ withinȱ his14

discretionȱ toȱconcludeȱ thatȱBradyȱhadȱ“participatedȱ inȱaȱ schemeȱ to15

tamperȱ withȱ gameȱ balls.”ȱ ȱ Becauseȱ theȱ partiesȱ agreeȱ thatȱ such16

conductȱ isȱ “conductȱ detrimental,”ȱ theȱ districtȱ courtȱ erredȱ in17

concludingȱ thatȱ theȱ Commissioner’sȱ deviationȱ fromȱ theȱ Wells18

Report’sȱfindingȱofȱgeneralȱawarenessȱwasȱaȱgroundȱforȱvacatur.19

D. DisciplineȱforȱNonȬcooperation20

Theȱ districtȱ courtȱ heldȱ andȱ theȱ Associationȱ contendsȱ that21

Brady’sȱ suspensionȱ cannotȱ beȱ sustainedȱ onȱ theȱ groundsȱ thatȱ he22

obstructedȱ theȱ Commissioner’sȱ investigation.ȱ ȱ Theȱ courtȱ reasoned23

thatȱ“[n]oȱplayerȱsuspensionȱ inȱNFLȱhistoryȱhasȱbeenȱsustainedȱ for24

anȱ allegedȱ failureȱ toȱ cooperateȱ with—orȱ evenȱ allegedly25

obstructing—anȱ NFLȱ investigation.”ȱ ȱ Nat’lȱ Footballȱ League,ȱ 125ȱ F.26

Supp.ȱ3dȱatȱ465ȱ(internalȱquotationȱmarksȱomitted).ȱȱTheȱLeague,ȱon27

theȱotherȱhand,ȱarguesȱthatȱnotȱonlyȱisȱtheȱdeliberateȱobstructionȱofȱa28

leagueȱ investigationȱ “conductȱ detrimental”ȱwithinȱ theȱmeaningȱ of29

Articleȱ46,ȱbutȱalsoȱ theȱdestructionȱofȱ theȱ cellȱphoneȱpermittedȱ the30

9ȱTheȱCommissionerȱneverȱreferencedȱtheȱgiftsȱJastremskiȱreceivedȱfromȱBrady.

22
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Commissionerȱ toȱ drawȱ anȱ adverseȱ inferenceȱ againstȱ Bradyȱ that1

supportedȱtheȱfindingȱthatȱheȱparticipatedȱinȱtheȱdeflationȱscheme.2

Theȱ Association’sȱ argumentȱ isȱ essentiallyȱ procedural.ȱ ȱ The3

Associationȱdoesȱnotȱdisputeȱ thatȱ theȱCommissionerȱproperlyȱused4

theȱ destructionȱ ofȱ theȱ cellȱ phoneȱ toȱ drawȱ anȱ adverseȱ inference5

againstȱBrady.ȱȱInȱtheȱfaceȱofȱthisȱconcession,ȱtheȱAssociationȱinsists6

thatȱ becauseȱ theȱ awardȱ isȱ invalidȱ inȱ lightȱ ofȱ theȱ Commissioner’s7

failureȱ toȱ disciplineȱ Bradyȱ underȱ theȱ Playerȱ Policies,ȱ theȱ award8

cannotȱbeȱsalvagedȱonȱtheȱalternativeȱtheoryȱthatȱBradyȱcouldȱhave9

beenȱsuspendedȱforȱhisȱobstructionȱofȱtheȱinvestigation.ȱȱSpecifically,10

theȱAssociationȱ contendsȱ thatȱ “onceȱ itȱ becomesȱ clearȱ thatȱ Brady’s11

nonȬcooperationȱ ledȱ toȱ theȱadverseȱ inferenceȱaboutȱballȱ tampering,12

it’sȱbackȱtoȱsquareȱone:ȱTheȱonlyȱpenaltyȱofȱwhichȱBradyȱhadȱnotice13

wasȱ theȱ collectivelyȱ bargainedȱ fineȱ forȱ equipmentȱ violations.”ȱ14

Appellees’ȱBr.ȱ51.ȱȱThisȱargumentȱfailsȱforȱtheȱsimpleȱreasonȱthat,ȱas15

weȱhaveȱexplained,ȱ theȱPlayerȱPoliciesȱareȱ inapplicableȱand,ȱ inȱany16

event,ȱ suspensionsȱmayȱ beȱ imposedȱ forȱ violationsȱ ofȱ theȱLeague’s17

equipmentȱpolicies.18

Atȱ oralȱ argument,ȱ theȱ Associationȱ contended,ȱ forȱ theȱ first19

time,ȱthatȱBradyȱhadȱnoȱnoticeȱthatȱtheȱdestructionȱofȱtheȱcellȱphone20

wouldȱevenȱbeȱatȱ issueȱ inȱ theȱarbitrationȱproceeding.10ȱ ȱOrdinarily,21

anȱargumentȱ suchȱasȱ thisȱ thatȱ isȱnotȱ raisedȱ inȱ theȱbriefsȱ isȱwaived22

andȱ thusȱnotȱappropriateȱ forȱ considerationȱonȱappeal.ȱ ȱLittlejohnȱv.23

Cityȱ ofȱNewȱYork,ȱ 795ȱF.3dȱ 297,ȱ 313ȱn.12ȱ (2dȱCir.ȱ 2015).ȱ ȱHowever,24

becauseȱ theȱ partiesȱ discussedȱ thisȱ issueȱ atȱ lengthȱ duringȱ oral25

argument,ȱweȱexerciseȱourȱdiscretionȱtoȱaddressȱit.26

Forȱ aȱ numberȱ ofȱ reasons,ȱ theȱ Association’sȱ assertionȱ that27

Bradyȱ lackedȱnoticeȱthatȱtheȱdestructionȱofȱtheȱcellȱphoneȱwouldȱbe28

10ȱByȱcontrast,ȱinȱitsȱbrief,ȱtheȱAssociationȱarguedȱonlyȱthatȱ“Bradyȱhadȱnoȱnoticeȱthatȱhe
couldȱbeȱsuspendedȱforȱdecliningȱtoȱproduceȱhisȱprivateȱcommunications.”ȱȱAppellees’
Br.ȱ51.ȱȱBecauseȱtheȱpartiesȱagreeȱthatȱtheȱCommissionerȱproperlyȱdrewȱanȱadverse
inferenceȱbasedȱonȱtheȱdestructionȱofȱtheȱcellȱphone,ȱweȱneedȱnotȱconfrontȱthis
argument.

23
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anȱ issueȱ inȱ theȱ arbitrationȱ hasȱ noȱ supportȱ inȱ theȱ record.ȱ ȱ The1

League’sȱ letterȱ toȱBradyȱnotifyingȱhimȱofȱhisȱsuspensionȱpointedȱ to2

Brady’sȱ “failureȱ toȱ cooperateȱ fullyȱ andȱ candidlyȱ withȱ the3

investigation,ȱ includingȱ byȱ refusingȱ toȱ produceȱ anyȱ relevant4

electronicȱevidenceȱ(emails,ȱtexts,ȱetc.).”ȱ ȱJointȱApp.ȱatȱ329.ȱ ȱHaving5

beenȱgivenȱ clearȱnoticeȱ thatȱhisȱ cooperationȱwithȱ theȱ investigation6

wasȱaȱsubjectȱofȱsignificantȱinterest,ȱweȱhaveȱdifficultyȱbelievingȱthat7

eitherȱBradyȱorȱtheȱAssociationȱwouldȱhaveȱbeenȱsurprisedȱthatȱthe8

destructionȱ ofȱ theȱ cellȱ phoneȱ wasȱ ofȱ importanceȱ toȱ the9

Commissioner.ȱ ȱTheȱnotionȱ thatȱBradyȱwasȱunfairlyȱblindsidedȱby10

theȱ Commissioner’sȱ adverseȱ inferenceȱ isȱ furtherȱ beliedȱ byȱ the11

openingȱ statementȱ ofȱ theȱ Association’sȱ counselȱ atȱ theȱ arbitration,12

whoȱdefendedȱBrady’sȱhandlingȱofȱelectronicȱevidence:13

Weȱ areȱ alsoȱ goingȱ toȱ putȱ inȱ a14

declarationȱ fromȱ aȱ forensicȱ personȱ who15

dealtȱ withȱ theȱ issueȱ ofȱ eȬmailȱ andȱ texts.ȱ16

Andȱ youȱ knowȱ fromȱ yourȱ decisionȱ that17

[this]ȱwasȱanȱaspectȱofȱtheȱdiscipline.ȱ.ȱ.ȱ.ȱ18

.ȱ.ȱ.ȱ.19

[T]hereȱ wereȱ noȱ incriminatingȱ texts20

beingȱwithheldȱorȱeȬmails,ȱandȱ thereȱnever21

haveȱ beenȱ anyȱ incriminatingȱ textsȱ orȱ eȬ22

mails.ȱ ȱAndȱnowȱheȱhasȱgoneȱ throughȱand23

producesȱexactlyȱwhatȱTedȱWellsȱhadȱasked24

forȱatȱ theȱ timeȱ thatȱexistedȱatȱ theȱ timeȱand25

existsȱtoday.26

.ȱ .ȱ .ȱHeȱwasȱ followingȱ theȱ adviceȱ of27

hisȱlawyersȱandȱagentsȱatȱtheȱtime.ȱȱ28

JointȱApp.ȱ atȱ 953.ȱ ȱCounselȱ forȱ theȱAssociationȱ laterȱwentȱ further,29

directlyȱ acknowledgingȱ theȱ destructionȱ ofȱ theȱ cellȱ phoneȱ and30

referencingȱ anȱ expertȱ declarationȱ submittedȱ inȱ supportȱ ofȱ Brady.ȱ31

Whateverȱitȱmayȱsayȱnowȱaboutȱitsȱexpectationsȱforȱtheȱhearing,ȱthe32

24
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Associationȱhadȱatȱleastȱenoughȱnoticeȱofȱtheȱpotentialȱconsequences1

ofȱ theȱ cellȱphoneȱdestructionȱ toȱ retainȱ anȱ expertȱ inȱ advanceȱofȱ the2

arbitrationȱtoȱassistȱcounselȱ inȱexplainingȱwhyȱanȱadverseȱ inference3

shouldȱnotȱbeȱdrawn.4

Atȱoralȱargument,ȱ theȱAssociationȱ furtherȱcontendedȱ thatȱ the5

Commissionerȱwasȱ improperlyȱpunishingȱBradyȱ forȱdestroyingȱhis6

cellȱphoneȱbecauseȱheȱwasȱ requiredȱ toȱ instituteȱaȱnewȱdisciplinary7

actionȱ (soȱ thatȱBradyȱ couldȱ thenȱappealȱanyȱdeterminationȱ thatȱhe8

hadȱdestroyedȱhisȱ cellȱphone).ȱ ȱThisȱargumentȱ failsȱbecause,ȱasȱ set9

forthȱ inȱ theȱ originalȱ disciplinaryȱ letter,ȱ Bradyȱ wasȱ punishedȱ for10

failingȱtoȱcooperate,ȱandȱitȱisȱclearȱfromȱtheȱCommissioner’sȱdecision11

thatȱ Brady’sȱ cellȱ phoneȱ destructionȱ wasȱ partȱ andȱ parcelȱ ofȱ the12

broaderȱclaimȱthatȱheȱhadȱfailedȱtoȱcooperate.ȱȱFurther,ȱasȱweȱstated13

withȱ regardȱ toȱ generalȱ awareness,ȱ nothingȱ inȱArticleȱ 46ȱ limitsȱ the14

arbitrator’sȱauthorityȱtoȱreexamineȱtheȱfactualȱbasisȱforȱaȱsuspension15

byȱ conductingȱaȱhearing.ȱ ȱAdditionally,ȱ theȱCommissionerȱdidȱnot16

increaseȱ theȱpunishmentȱasȱaȱconsequenceȱofȱ theȱdestructionȱofȱ the17

cellȱphone—theȱ fourȬgameȱ suspensionȱwasȱ notȱ increased.ȱ ȱRather,18

theȱcellȱphoneȱdestructionȱmerelyȱprovidedȱ furtherȱ supportȱ forȱ the19

Commissioner’sȱ determinationȱ thatȱ Bradyȱ hadȱ failedȱ toȱ cooperate,20

andȱ servedȱ asȱ theȱ basisȱ forȱ anȱ adverseȱ inferenceȱ asȱ toȱ his21

participationȱinȱtheȱschemeȱtoȱdeflateȱfootballs.22

Finally,ȱ anyȱ reasonableȱ litigantȱ wouldȱ understandȱ thatȱ the23

destructionȱ ofȱ evidence,ȱ revealedȱ justȱ daysȱ beforeȱ theȱ startȱ of24

arbitrationȱ proceedings,ȱwouldȱ beȱ anȱ importantȱ issue.ȱ ȱ Itȱ isȱwell25

establishedȱ thatȱ theȱ lawȱpermitsȱaȱ trierȱofȱ factȱ toȱ inferȱ thatȱaȱparty26

whoȱ deliberatelyȱ destroysȱ relevantȱ evidenceȱ theȱ partyȱ hadȱ an27

obligationȱ toȱ produceȱ didȱ soȱ inȱ orderȱ toȱ concealȱ damaging28

informationȱfromȱtheȱadjudicator.ȱȱSee,ȱe.g.,ȱResidentialȱFundingȱCorp.29

v.ȱDeGeorgeȱFin.ȱCorp.,ȱ 306ȱF.3dȱ 99,ȱ 106–07ȱ (2dȱCir.ȱ 2002);ȱByrnieȱ v.30

Townȱ ofȱ Cromwell,ȱ 243ȱ F.3dȱ 93,ȱ 107–12ȱ (2dȱ Cir.ȱ 2001);ȱ Kronischȱ v.31

UnitedȱStates,ȱ150ȱF.3dȱ112,ȱ126ȱ (2dȱCir.ȱ1998).ȱ ȱTheseȱprinciplesȱare32

sufficientlyȱsettledȱ thatȱ thereȱ isȱnoȱneedȱ forȱanyȱspecificȱmentionȱof33

25
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themȱ inȱ aȱ collectiveȱ agreement,ȱ andȱ weȱ areȱ confidentȱ thatȱ their1

applicationȱcameȱasȱnoȱsurpriseȱtoȱBradyȱorȱtheȱAssociation.2

E. CompetitiveȱIntegrityȱPolicy3

Theȱ finalȱ groundȱ forȱ vacaturȱ dueȱ toȱ inadequateȱ notice4

identifiedȱbyȱtheȱdistrictȱcourtȱwasȱBrady’sȱpurportedȱlackȱofȱnotice5

ofȱ theȱ Competitiveȱ Integrityȱ Policy,ȱ whichȱ authorizedȱ theȱ initial6

investigation.ȱ ȱ Theȱ districtȱ courtȱ reasonedȱ thatȱ Bradyȱ was7

improperlyȱsuspendedȱpursuantȱtoȱtheȱCompetitiveȱIntegrityȱPolicy,8

whichȱ isȱ distributedȱ onlyȱ toȱ teams,ȱ andȱ notȱ toȱ players.ȱ ȱ This9

conclusionȱisȱincorrectȱbecause,ȱasȱweȱhaveȱseen,ȱArticleȱ46ȱproperly10

suppliedȱtheȱbasisȱforȱtheȱsuspension.11

Tellingly,ȱ theȱAssociationȱdoesȱnotȱdefendȱ theȱdistrictȱcourt’s12

analysisȱ onȱ appeal.ȱ ȱ Theȱ Leagueȱ inȱ itsȱ initialȱ punishmentȱ andȱ the13

Commissionerȱ inȱhisȱ arbitrationȱ awardȱwereȱbothȱ clearȱ thatȱBrady14

wasȱ beingȱ disciplinedȱ pursuantȱ toȱArticleȱ 46,ȱ notȱ theȱCompetitive15

Integrityȱ Policy.11ȱ ȱ Theȱ Competitiveȱ Integrityȱ Policy,ȱ whichȱ says16

nothingȱ aboutȱ discipliningȱ players,ȱ merelyȱ suppliedȱ the17

Commissionerȱwithȱtheȱauthorityȱtoȱconductȱanȱinvestigationȱandȱto18

requireȱtheȱPatriots’ȱcooperation.ȱȱTheȱoperativeȱquestionȱforȱnotice,19

asȱ theȱpartiesȱ agree,ȱ isȱwhetherȱBradyȱwasȱ awareȱ thatȱhisȱ conduct20

couldȱgiveȱriseȱtoȱaȱsuspension.ȱȱArticleȱ46ȱputȱhimȱonȱnoticeȱpriorȱto21

theȱ AFCȱ Championshipȱ Gameȱ thatȱ anyȱ actionȱ deemedȱ byȱ the22

Commissionerȱ toȱ beȱ “conductȱ detrimental”ȱ couldȱ leadȱ toȱ his23

suspension.1224

11ȱSeeȱJointȱApp.ȱatȱ329–30ȱ(explainingȱtwiceȱthatȱtheȱsourceȱofȱtheȱdisciplineȱwasȱthe
Commissioner’sȱauthorityȱunderȱ“Articleȱ46ȱofȱtheȱCBA”);ȱSpecialȱApp.ȱatȱ58–59ȱn.19
(“Asȱtheȱdisciplineȱletterȱmakesȱclear,ȱMr.ȱBradyȱwasȱsuspendedȱforȱconduct
detrimentalȱtoȱtheȱintegrityȱofȱandȱpublicȱconfidenceȱinȱtheȱgameȱofȱprofessional
football,ȱnotȱforȱaȱviolationȱofȱtheȱ[CompetitiveȱIntegrityȱPolicy].”).
12ȱTheȱdissentȱemphasizesȱatȱvariousȱpointsȱthatȱBrady’sȱfourȬgameȱsuspensionȱwas
“unprecedented.”ȱȱE.g.,ȱDissentingȱOp.ȱatȱ1,ȱ6,ȱ9.ȱȱButȱdeterminingȱtheȱseverityȱofȱa
penaltyȱisȱanȱarchetypalȱexampleȱofȱaȱjudgmentȱcommittedȱtoȱanȱarbitrator’sȱdiscretion.ȱ
Theȱseverityȱofȱaȱpenaltyȱwillȱdependȱonȱanyȱnumberȱofȱconsiderations,ȱincludingȱthe
culpabilityȱofȱtheȱindividual,ȱtheȱcircumstancesȱofȱtheȱmisconduct,ȱandȱtheȱbalancingȱof
interestsȱinherentlyȱuniqueȱinȱeveryȱworkȱenvironment.ȱȱWeighingȱandȱapplyingȱthese

26
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II. ExclusionȱofȱTestimonyȱfromȱNFLȱGeneralȱCounsel1

Priorȱ toȱ theȱ commencementȱ ofȱ arbitrationȱ proceedings,ȱ the2

CommissionerȱdeniedȱtheȱAssociation’sȱmotionȱtoȱcallȱNFLȱGeneral3

Counselȱ JeffȱPashȱ toȱ testifyȱatȱ theȱarbitrationȱconcerningȱhisȱroleȱ in4

theȱpreparationȱofȱ theȱWellsȱReport.ȱ ȱTheȱCommissionerȱdidȱ soȱon5

theȱ groundsȱ thatȱ Pashȱ didȱ notȱ “playȱ aȱ substantiveȱ roleȱ inȱ the6

investigation”ȱ andȱ theȱ Wellsȱ Reportȱ madeȱ clearȱ thatȱ itȱ was7

“preparedȱ entirelyȱ byȱ theȱPaulȱWeissȱ investigativeȱ team.”ȱ ȱ Special8

App.ȱatȱ63.ȱȱAsȱanȱindependentȱgroundȱforȱvacatur,ȱtheȱdistrictȱcourt9

heldȱ thatȱ itȱ wasȱ fundamentallyȱ unfairȱ toȱ excludeȱ Pashȱ from10

testifyingȱbecauseȱ“itȱ isȱ logicalȱ thatȱheȱwouldȱhaveȱvaluableȱ insight11

intoȱ theȱ courseȱ andȱ outcomeȱ ofȱ theȱ Investigationȱ andȱ intoȱ the12

draftingȱandȱcontentȱofȱtheȱWellsȱReport.”ȱȱNat’lȱFootballȱLeague,ȱ12513

F.ȱSupp.ȱ3dȱatȱ471.ȱȱAgain,ȱweȱcannotȱagreeȱwithȱthisȱconclusion.ȱ14

Itȱ isȱwellȱ settledȱ thatȱ proceduralȱ questionsȱ thatȱ ariseȱduring15

arbitration,ȱsuchȱasȱwhichȱwitnessesȱ toȱhearȱandȱwhichȱevidenceȱ to16

receiveȱorȱexclude,ȱareȱ leftȱ toȱ theȱsoundȱdiscretionȱofȱ theȱarbitrator17

andȱshouldȱnotȱbeȱsecondȬguessedȱbyȱtheȱcourts.ȱȱȱMisco,ȱ484ȱU.S.ȱat18

40.ȱ ȱ Arbitratorsȱ doȱ notȱ “needȱ toȱ complyȱ withȱ strictȱ evidentiary19

rules,”ȱandȱtheyȱpossessȱ“substantialȱdiscretionȱtoȱadmitȱorȱexclude20

evidence.”ȱ ȱLJLȱ33rdȱSt.ȱAssocs.,ȱLLCȱv.ȱPitcairnȱProps.ȱ Inc.,ȱ725ȱF.3d21

184,ȱ194–95ȱ(2dȱCir.ȱ2013);ȱseeȱalsoȱVoltȱInfo.ȱScis.,ȱInc.ȱv.ȱBd.ȱofȱTrs.ȱof22

LelandȱStanfordȱJuniorȱUniv.,ȱ489ȱU.S.ȱ468,ȱ476ȱ(1989).23

However,ȱ aȱ narrowȱ exceptionȱ existsȱ underȱ theȱ Federal24

Arbitrationȱ Actȱ (“FAA”),ȱ whichȱ providesȱ thatȱ anȱ awardȱ mayȱ be25

vacatedȱwhereȱ “theȱ arbitratorsȱwereȱ guiltyȱ ofȱmisconductȱ .ȱ .ȱ .ȱ in26

refusingȱtoȱhearȱevidenceȱpertinentȱandȱmaterialȱtoȱtheȱcontroversy.”ȱ27

9ȱU.S.C.ȱ§ȱ10(a)(3).ȱȱWeȱhaveȱheldȱthatȱvacaturȱisȱwarrantedȱinȱsuchȱa28

circumstanceȱonlyȱifȱ“fundamentalȱfairnessȱisȱviolated.”ȱȱTempoȱShain29

Corp.ȱ v.ȱBertek,ȱ Inc.,ȱ 120ȱF.3dȱ 16,ȱ 20ȱ (2dȱCir.ȱ 1997).13ȱ ȱThereȱ isȱ little30

factorsȱisȱleftȱnotȱtoȱtheȱcourts,ȱbutȱtoȱtheȱsoundȱdiscretionȱofȱtheȱarbitrator.
13 TheȱFAAȱdoesȱnotȱapplyȱtoȱarbitrations,ȱlikeȱthisȱone,ȱconductedȱpursuantȱtoȱthe
LMRA,ȱ“butȱtheȱfederalȱcourtsȱhaveȱoftenȱlookedȱtoȱtheȱ[FAA]ȱforȱguidanceȱinȱlabor
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questionȱthatȱtheȱexclusionȱofȱtheȱtestimonyȱwasȱconsistentȱwithȱthe1

Commissioner’sȱbroadȱauthorityȱtoȱregulateȱproceduralȱmattersȱand2

comportedȱwithȱ theȱCBA.ȱ ȱThus,ȱ theȱCommissioner’sȱrulingȱcanȱbe3

revisitedȱinȱcourtȱonlyȱifȱitȱviolatedȱfundamentalȱfairness,ȱandȱweȱsee4

noȱsuchȱviolation.ȱ5

Theȱ centralȱ issueȱ inȱ theȱ arbitrationȱwasȱwhetherȱ Bradyȱ had6

engagedȱinȱconductȱdetrimentalȱtoȱtheȱLeague.ȱȱTheȱ“insights”ȱPash7

mightȱ haveȱ hadȱ andȱ theȱ roleȱ heȱ mightȱ haveȱ playedȱ inȱ the8

preparationȱofȱtheȱWellsȱReportȱwereȱconcernsȱthatȱwereȱcollateralȱto9

theȱissuesȱatȱarbitration.ȱȱTheȱCBAȱdoesȱnotȱrequireȱanȱindependent10

investigation,ȱandȱnothingȱwouldȱhaveȱprohibitedȱtheȱCommissioner11

fromȱ usingȱ anȱ inȬhouseȱ teamȱ toȱ conductȱ theȱ investigation.ȱ ȱ The12

AssociationȱandȱtheȱLeagueȱbargainedȱforȱandȱagreedȱinȱtheȱCBAȱon13

aȱ structureȱ thatȱ lodgedȱ responsibilityȱ forȱ bothȱ investigationȱ and14

adjudicationȱwithȱtheȱLeagueȱandȱtheȱCommissioner.ȱȱMoreover,ȱthe15

CommissionerȱmadeȱclearȱthatȱtheȱindependenceȱofȱtheȱWellsȱReport16

wasȱnotȱmaterialȱ toȱhisȱdecision,ȱ thusȱ limitingȱanyȱprobativeȱvalue17

theȱPashȱtestimonyȱmayȱhaveȱhad.ȱ18

arbitrationȱcases.”ȱȱMisco,ȱ484ȱU.S.ȱatȱ40ȱn.9.ȱȱHowever,ȱweȱhaveȱneverȱheldȱthatȱthe
requirementȱofȱ“fundamentalȱfairness”ȱappliesȱtoȱarbitrationȱawardsȱunderȱtheȱLMRA,
cf.ȱBellȱAerospaceȱCo.ȱDiv.ȱofȱTextron,ȱInc.ȱv.ȱLocalȱ516ȱInt’lȱUnion,ȱ500ȱF.2dȱ921,ȱ923ȱ(2dȱCir.
1974)ȱ(applying,ȱwithoutȱexplanation,ȱ9ȱU.S.C.ȱ§ȱ10(a)(3)ȱ(formerlyȱ§ȱ10(c))ȱtoȱan
arbitrationȱunderȱtheȱLMRA),ȱandȱweȱnoteȱthatȱtheȱcircuitsȱareȱdividedȱonȱthisȱquestion,
compareȱLippertȱTileȱCo.,ȱInc.ȱv.ȱInt’lȱUnionȱofȱBricklayers,ȱ724ȱF.3dȱ939,ȱ948ȱ(7thȱCir.ȱ2013)
(“[LMRA]ȱreviewȱsimplyȱdoesȱnotȱincludeȱaȱfreeȬfloatingȱproceduralȱfairnessȱstandard
absentȱaȱshowingȱthatȱsomeȱprovisionȱofȱtheȱCBAȱwasȱviolated.”),ȱwithȱCarpentersȱ46ȱN.
Cal.ȱCtys.ȱConferenceȱBd.ȱv.ȱZconȱBuilders,ȱ96ȱF.3dȱ410,ȱ413ȱ(9thȱCir.ȱ1996)ȱ(“Although
deferenceȱmustȱbeȱgivenȱtoȱanȱarbitrator’sȱdecisionsȱconcerningȱproceduralȱissues,ȱitȱis
generallyȱrecognizedȱthatȱtheȱcourtsȱmayȱconsiderȱaȱclaimȱthatȱaȱpartyȱtoȱanȱarbitration
hasȱbeenȱdeniedȱaȱfundamentallyȱfairȱhearing.”).ȱȱWhileȱtheȱLeagueȱdoesȱnotȱexplicitly
disputeȱtheȱapplicabilityȱofȱtheȱ“fundamentalȱfairness”ȱstandardȱhere,ȱitȱalsoȱdoesȱnot
contestȱtheȱAssociation’sȱargumentsȱregardingȱfundamentalȱunfairness,ȱandȱinstead
onlyȱarguesȱthatȱtheȱCommissioner’sȱproceduralȱrulingsȱdidȱnotȱviolateȱtheȱtermsȱofȱthe
CBA.ȱȱRegardlessȱofȱwhichȱpositionȱweȱadopt,ȱourȱresultȱisȱtheȱsame,ȱandȱthusȱweȱneed
notȱdecideȱwhetherȱtheȱ“freeȬfloatingȱproceduralȱfairnessȱstandard”ȱofȱtheȱFAAȱought
toȱbeȱimportedȱtoȱourȱreviewȱofȱarbitrationsȱconductedȱpursuantȱtoȱtheȱLMRA.
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Inȱ anyȱ event,ȱ theȱ Commissionerȱ didȱ receiveȱ extensive1

testimonyȱ fromȱ Troyȱ Vincentȱ regardingȱ theȱ initiationȱ ofȱ the2

investigationȱ andȱ itsȱ initialȱ stages,ȱ andȱ fromȱ Theodoreȱ Wells3

regardingȱ theȱ investigationȱ itselfȱandȱ theȱpreparationȱofȱ theȱ report.ȱ4

Allȱofȱthisȱisȱcompoundedȱbyȱtheȱfactȱthatȱwhenȱinitiallyȱdenyingȱthe5

Association’sȱ requestȱ toȱ callȱ Pash,ȱ theȱ Commissionerȱ notedȱ that6

“shouldȱtheȱpartiesȱpresentȱevidenceȱshowingȱthatȱtheȱtestimonyȱofȱa7

witnessȱ .ȱ .ȱ .ȱ isȱnecessaryȱ forȱ aȱ fullȱ andȱ fairȱhearing,”ȱheȱwouldȱ be8

willingȱ toȱ“revisitȱ theȱNFLPA’sȱmotionȱ toȱcompelȱ [the]ȱ testimony.”ȱ9

SpecialȱApp.ȱatȱ64.ȱ ȱTheȱAssociationȱneverȱrenewedȱ itsȱobjectionȱor10

furtherȱ pursuedȱ theȱ issue.ȱ ȱ Weȱ thusȱ concludeȱ thatȱ the11

Commissioner’sȱdecisionȱ toȱ excludeȱ theȱ testimonyȱ fitsȱ comfortably12

withinȱhisȱbroadȱdiscretionȱtoȱadmitȱorȱexcludeȱevidenceȱandȱraises13

noȱquestionsȱofȱfundamentalȱfairness.ȱȱ14

III. DenialȱofȱAccessȱtoȱInvestigativeȱFiles15

Theȱdistrictȱcourt’sȱ thirdȱandȱ finalȱgroundȱ forȱvacaturȱ isȱ that16

Bradyȱ wasȱ entitledȱ underȱ theȱ CBAȱ toȱ theȱ interviewȱ notesȱ and17

memorandaȱgeneratedȱbyȱ theȱ investigativeȱ teamȱ fromȱPaul,ȱWeiss,18

andȱ thatȱ theȱ denialȱ ofȱ thoseȱ notesȱ amountedȱ toȱ fundamental19

unfairness.ȱȱTheȱLeagueȱarguesȱthatȱthisȱisȱnotȱaȱgroundȱforȱvacatur20

becauseȱtheȱCBAȱdoesȱnotȱrequireȱtheȱexchangeȱofȱsuchȱnotes.21

Weȱagree.ȱȱArticleȱ46ȱspecifiesȱthatȱ“[i]nȱappealsȱunderȱSection22

1(a),ȱ theȱpartiesȱ shallȱ exchangeȱ copiesȱ ofȱ anyȱ exhibitsȱuponȱwhich23

theyȱ intendȱ toȱ rely.”ȱ ȱ Jointȱ App.ȱ atȱ 346.ȱ ȱ Theȱ Commissioner24

reasonablyȱ interpretedȱ thisȱprovisionȱ toȱnotȱ requireȱmoreȱextensive25

discovery.ȱ ȱ Significantly,ȱ theȱ partiesȱ agreedȱ inȱ theȱCBAȱ toȱ permit26

moreȱcomprehensiveȱdiscoveryȱ inȱotherȱproceedings,ȱsuchȱasȱ those27

underȱArticleȱ15,ȱSectionȱ3,ȱwhichȱallowsȱ“reasonableȱandȱexpedited28

discoveryȱuponȱtheȱapplicationȱofȱanyȱparty.”ȱȱSpecialȱApp.ȱatȱ65.29

Theȱ Commissionerȱ furtherȱ concludedȱ thatȱ Bradyȱ wasȱ not30

deprivedȱ ofȱ fundamentalȱ fairnessȱ becauseȱ theȱCommissionerȱ “did31

notȱreviewȱanyȱofȱPaul,ȱWeiss’ȱinternalȱinterviewȱnotesȱorȱanyȱother32
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documentsȱgeneratedȱbyȱPaul,ȱWeissȱotherȱ thanȱ theirȱ finalȱ report,”1

andȱ theȱLeagueȱhadȱ alreadyȱ “producedȱ allȱ ofȱ theȱNFLȱdocuments2

consideredȱ byȱ theȱ investigators.”ȱ ȱ Specialȱ App.ȱ atȱ 65.ȱ ȱ The3

Commissionerȱ pointedȱ outȱ thatȱ theȱ Associationȱ hadȱ notȱ even4

“identifiedȱ anyȱmaterialȱ factualȱ disputeȱ thatȱ Paul,ȱWeiss’ȱ internal5

workȱproductȱwouldȱhelpȱtoȱresolve.”ȱȱSpecialȱApp.ȱatȱ66.6

Inȱmakingȱ theseȱ findings,ȱ theȱCommissionerȱwas,ȱatȱ theȱvery7

least,ȱ“arguablyȱconstruingȱorȱapplyingȱtheȱcontract,”ȱMisco,ȱ484ȱU.S.8

atȱ 38,ȱ andȱheȱ reasonablyȱ concludedȱ thatȱheȱwouldȱnotȱ requireȱ the9

productionȱofȱattorneyȱworkȱproductȱheȱhadȱnotȱreliedȱon,ȱorȱeven10

seen.ȱȱHadȱtheȱpartiesȱwishedȱtoȱallowȱforȱmoreȱexpansiveȱdiscovery,11

theyȱcouldȱhaveȱbargainedȱforȱthatȱright.ȱȱTheyȱdidȱnot,ȱandȱthereȱis12

simplyȱnoȱfundamentalȱunfairnessȱinȱaffordingȱtheȱpartiesȱprecisely13

whatȱtheyȱagreedȱon.14

IV. AdditionalȱIssues15

Becauseȱ theȱ districtȱ courtȱ heldȱ thatȱ Bradyȱwasȱ deprivedȱ of16

adequateȱnoticeȱandȱfundamentalȱfairness,ȱitȱdeclinedȱtoȱaddressȱthe17

Association’sȱ alternativeȱ groundsȱ forȱ vacatur.ȱ ȱAlthoughȱ itȱ isȱ our18

usualȱpracticeȱtoȱallowȱtheȱdistrictȱcourtȱtoȱaddressȱargumentsȱinȱthe19

firstȱinstance,ȱweȱchooseȱtoȱaddressȱtheȱAssociation’sȱargumentsȱhere20

becauseȱ theyȱwereȱ fullyȱbriefedȱbelowȱ andȱonȱ appealȱ andȱbecause21

theyȱareȱmeritless.ȱ ȱWesterbekeȱCorp.ȱv.ȱDaihatsuȱMotorȱCo.,ȱ304ȱF.3d22

200,ȱ218ȱ(2dȱCir.ȱ2002).ȱ ȱAccordingly,ȱweȱturnȱtoȱtheȱtwoȱremaining23

argumentsȱadvancedȱonȱappealȱthatȱ(1)ȱtheȱCommissionerȱdeprived24

Bradyȱ ofȱ fundamentalȱ fairnessȱ whenȱ heȱ deniedȱ anȱ evidentiary25

hearingȱ onȱ theȱ claimȱ thatȱ heȱ delegatedȱ hisȱ authorityȱ toȱ discipline26

Bradyȱ toȱ Vincentȱ inȱ violationȱ ofȱ theȱ CBA’sȱ grantȱ ofȱ exclusive27

disciplinaryȱ authorityȱ toȱ theȱ Commissioner,ȱ andȱ (2)ȱ the28

Commissionerȱwasȱ evidentlyȱ partialȱ becauseȱ he,ȱ ratherȱ thanȱ some29

neutralȱthirdȱparty,ȱdecidedȱtheȱdelegationȱissue.14ȱȱ30

14ȱInȱaȱfootnoteȱonȱtheȱlastȱpageȱofȱitsȱbrief,ȱtheȱAssociationȱfaultsȱtheȱLeagueȱforȱits
“failureȱtoȱemployȱtestingȱprotocolsȱtoȱensureȱ‘fairȱandȱconsistent’ȱdiscipline.”ȱ
Appellees’ȱBr.ȱ62ȱn.13.ȱȱ“Weȱordinarilyȱdeemȱanȱargumentȱtoȱbeȱforfeitedȱ.ȱ.ȱ.ȱwhenȱitȱis

30
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A. RefusalȱtoȱHearȱEvidenceȱonȱDelegation1

Theȱ Associationȱ contendsȱ thatȱ Bradyȱ wasȱ deprivedȱ of2

fundamentalȱ fairnessȱ whenȱ theȱ Commissionerȱ choseȱ notȱ toȱ hear3

evidenceȱ onȱ whetherȱ heȱ improperlyȱ delegatedȱ hisȱ disciplinary4

authorityȱ toȱ Vincentȱ inȱ violationȱ ofȱ Articleȱ 46.ȱ ȱ Theȱ Association5

offeredȱ onlyȱ twoȱmeagerȱ piecesȱ ofȱ evidenceȱ inȱ support.ȱ ȱ First,ȱ it6

pointedȱ toȱ aȱ pressȱ releaseȱ inȱwhichȱ theȱ Commissionerȱ notedȱ that7

“TroyȱVincentȱandȱhisȱteamȱwillȱconsiderȱwhatȱstepsȱtoȱtakeȱinȱlight8

ofȱ theȱ [Wells]ȱ report.”ȱ ȱ Jointȱ App.ȱ atȱ 1207.ȱ ȱ Second,ȱ itȱ citedȱ the9

disciplinaryȱ letterȱ fromȱ theȱ Leagueȱ announcingȱ theȱ fourȬgame10

suspension,ȱ whichȱ wasȱ sentȱ andȱ signedȱ byȱ Vincentȱ insteadȱ of11

Goodell.ȱ12

Theȱ Commissionerȱ adequatelyȱ explainedȱ thatȱ heȱ “didȱ not13

delegateȱ [his]ȱ authorityȱ asȱ Commissionerȱ toȱ determineȱ conduct14

detrimentalȱorȱtoȱimposeȱappropriateȱdiscipline.”ȱȱSpecialȱApp.ȱatȱ59.ȱ15

Rather,ȱ heȱ “concurredȱ inȱ [Vincent’s]ȱ recommendationȱ and16

authorizedȱ himȱ toȱ communicateȱ toȱ .ȱ .ȱ .ȱMr.ȱ Bradyȱ theȱ discipline17

imposedȱunderȱ[theȱCommissioner’s]ȱauthority.”ȱȱSpecialȱApp.ȱatȱ59.ȱ18

Tellingly,ȱtheȱCommissionerȱwentȱonȱtoȱremindȱtheȱAssociationȱthat19

thisȱ procedureȱ “ha[d]ȱ beenȱ employedȱ inȱ numerousȱ disciplinary20

hearingsȱ overȱ theȱ pastȱ twoȱ decadesȱ andȱ ha[d]ȱ neverȱ beforeȱ been21

assertedȱasȱaȱbasisȱforȱcompellingȱtheȱCommissionerȱorȱanyoneȱelse22

toȱtestifyȱ inȱanȱArticleȱ46ȱdisciplinaryȱproceeding.”ȱ ȱSpecialȱApp.ȱat23

62.ȱȱ24

Weȱ seeȱ noȱ improprietyȱ andȱ certainlyȱ noȱ fundamental25

unfairnessȱbecauseȱ theȱresolutionȱofȱ thisȱmatterȱ fellȱwellȱwithinȱ the26

broadȱdiscretionȱaffordedȱarbitrators.ȱȱAndȱtheȱallegationȱlacksȱmerit,27

asȱ theȱ recordȱ isȱ clearȱ thatȱ theȱ disciplineȱ imposedȱ onȱ Bradyȱ was28

pursuantȱ toȱ theȱ“Commissioner’sȱauthority,”ȱwhichȱ isȱwhatȱArticle29

46ȱ contemplates.ȱ ȱWhereȱ aȱ claimȱ isȱ faciallyȱdeficient,ȱ anȱ arbitrator30

onlyȱaddressedȱinȱaȱfootnote,”ȱCityȱofȱNewȱYorkȱv.ȱMickalisȱPawnȱShop,ȱLLC,ȱ645ȱF.3dȱ114,
137ȱ(2dȱCir.ȱ2011),ȱandȱholdȱlikewiseȱhere.
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mayȱsummarilyȱdismissȱ it,ȱsoȱ longȱasȱdoingȱsoȱdoesȱnotȱcontravene1

theȱcollectiveȱagreement.ȱȱSeeȱSheldonȱv.ȱVermonty,ȱ269ȱF.3dȱ1202,ȱ12072

(10thȱCir.ȱ 2001).15ȱ ȱ Ifȱ itȱ isȱ seriouslyȱ believedȱ thatȱ theseȱ procedures3

wereȱ deficientȱ orȱ prejudicial,ȱ theȱ remedyȱ wasȱ toȱ addressȱ them4

duringȱ collectiveȱbargaining.ȱ ȱHadȱ theȱpartiesȱwishedȱ toȱotherwise5

limitȱ theȱarbitrator’sȱauthority,ȱ theyȱcouldȱhaveȱnegotiatedȱ termsȱ to6

doȱso.7

B. EvidentȱPartiality8

TheȱAssociation’sȱ finalȱ contentionȱ isȱ thatȱ theȱ Commissioner9

wasȱevidentlyȱpartialȱwithȱregardȱtoȱtheȱdelegationȱissueȱandȱshould10

haveȱ recusedȱ himselfȱ fromȱ hearingȱ atȱ leastȱ thatȱ portionȱ ofȱ the11

arbitrationȱ becauseȱ itȱ wasȱ improperȱ forȱ himȱ toȱ adjudicateȱ the12

proprietyȱofȱhisȱownȱconduct.ȱȱThisȱargumentȱhasȱnoȱmerit.ȱ13

Weȱmayȱvacateȱanȱarbitrationȱawardȱ“whereȱthereȱwasȱevident14

partialityȱ .ȱ .ȱ .ȱ inȱ theȱ arbitrator[].”ȱ ȱ 9ȱU.S.C.ȱ §ȱ 10(a)(2).16ȱ ȱ “Evident15

partialityȱmayȱ beȱ foundȱ onlyȱ ‘whereȱ aȱ reasonableȱ personȱ would16

haveȱ toȱ concludeȱ thatȱanȱarbitratorȱwasȱpartialȱ toȱoneȱpartyȱ toȱ the17

arbitration.’”ȱ ȱScandinavianȱReins.ȱCo.ȱv.ȱSaintȱPaulȱFireȱ&ȱMarineȱIns.18

Co.,ȱ668ȱF.3dȱ60,ȱ64ȱ (2dȱCir.ȱ2012)ȱ (quotingȱAppliedȱ Indus.ȱMaterials19

Corp.ȱv.ȱOvalarȱMakineȱTicaretȱVeȱSanayi,ȱA.S.,ȱ492ȱF.3dȱ132,ȱ137ȱ (2d20

Cir.ȱ2007)).ȱȱTheȱpartyȱseekingȱvacaturȱmustȱproveȱevidentȱpartiality21

byȱ “clearȱ andȱ convincingȱ evidence.”ȱ ȱ Kolelȱ Bethȱ YechielȱMechilȱ of22

Tartikov,ȱ Inc.ȱ v.ȱYLLȱ IrrevocableȱTr.,ȱ 729ȱF.3dȱ 99,ȱ 106ȱ (2dȱCir.ȱ 2013).ȱ23

However,ȱarbitrationȱ isȱaȱmatterȱofȱ contract,ȱandȱ consequently,ȱ the24

15ȱTheȱrecordȱstronglyȱsuggestsȱthatȱtheȱdelegationȱargumentȱwasȱraisedȱbyȱthe
Associationȱinȱorderȱtoȱprocureȱaȱmoreȱfavorableȱarbitrator.ȱȱSeeȱJointȱApp.ȱatȱ1120ȱ(“In
lightȱofȱtheȱabove,ȱtheȱNFLPAȱbelievesȱthatȱneitherȱCommissionerȱGoodellȱnorȱanyone
withȱcloseȱtiesȱtoȱtheȱNFLȱcanȱserveȱasȱarbitratorȱinȱMr.ȱBrady’sȱappeal.”).ȱȱPartiesȱto
arbitrationȱhaveȱnoȱmoreȱrightȱthanȱlitigantsȱinȱcourtȱtoȱforceȱrecusalsȱbyȱleveling
meritlessȱaccusationsȱagainstȱtheȱdecisionȱmaker.ȱ
16ȱAsȱabove,ȱweȱdoȱnotȱpassȱonȱwhetherȱtheȱFAA’sȱ“evidentȱpartiality”ȱstandardȱapplies
toȱarbitrationsȱunderȱtheȱLMRA.ȱȱBecauseȱtheȱpartiesȱdidȱnotȱbriefȱthisȱissueȱand
becauseȱtheȱresolutionȱofȱthisȱcaseȱisȱunaffected,ȱweȱassumeȱthatȱitȱdoes.ȱȱSeeȱsupraȱnote
13.
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partiesȱ toȱ anȱ arbitrationȱ canȱ askȱ forȱ noȱ moreȱ impartialityȱ than1

inheresȱ inȱ theȱmethodȱ theyȱhaveȱ chosen.ȱ ȱWilliamsȱ v.ȱNat’lȱFootball2

League,ȱ582ȱF.3dȱ863,ȱ885ȱ (8thȱCir.ȱ2009);ȱWinfreyȱv.ȱSimmonsȱFoods,3

Inc.,ȱ495ȱF.3dȱ549,ȱ551ȱ(8thȱCir.ȱ2007).4

Here,ȱ theȱpartiesȱ contractedȱ inȱ theȱCBAȱ toȱ specificallyȱ allow5

theȱ Commissionerȱ toȱ sitȱ asȱ theȱ arbitratorȱ inȱ allȱ disputesȱ brought6

pursuantȱ toȱArticleȱ46,ȱSectionȱ1(a).ȱ ȱTheyȱdidȱsoȱknowingȱ fullȱwell7

thatȱ theȱ Commissionerȱ hadȱ theȱ soleȱ powerȱ ofȱ determiningȱ what8

constitutesȱ “conductȱ detrimental,”ȱ andȱ thusȱ knowingȱ thatȱ the9

Commissionerȱwouldȱhaveȱaȱstakeȱbothȱinȱtheȱunderlyingȱdiscipline10

andȱ inȱeveryȱarbitrationȱbroughtȱpursuantȱ toȱSectionȱ1(a).ȱ ȱHadȱ the11

partiesȱwishedȱ toȱ restrictȱ theȱCommissioner’sȱauthority,ȱ theyȱcould12

haveȱfashionedȱaȱdifferentȱagreement.ȱ13

CONCLUSION14

Forȱ theȱ foregoingȱ reasons,ȱweȱREVERSEȱ theȱ judgmentȱofȱ the15

districtȱcourtȱandȱREMANDȱwithȱinstructionsȱforȱtheȱdistrictȱcourtȱto16

confirmȱtheȱarbitrationȱaward.17
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